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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8887. 


RAINBOW DYEING AND CLEANING CO., INC., 
a corporation, Appellcmt, 

v. 

CHESTER BOWLES, ADMINISTRATOR, Office of 
“ Price Administration, Appellee. 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF ON BEHALF OF THE APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Rainbow Dyeing and Cleaning Co., 
Inc., a corporation, defendant below, from a judgment of 
the District Court of the United States for the District of 
Columbia, for $5,302.23 treble damages, in a civil action, 
tried without a jury, brought by appellee, as Administrator 
of the Office of Price Administration, under Section 205, 
of Title II of the Emergency Price Control Act of 1942, 
56 Stat. 33; U. S. C. Supp. Ill, Title 50, sec. 925. 
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This Court has jurisdiction to review the judgment under 
D. C. Code 1940, sec. 17-101 (Act of March 3, 1901, 31 Stat. 
1225, 854 Section 226). 

The pleading necessary to show the existence of the 
jurisdiction is: 

1. The Complaint (Appellant's App. 1-5) 

STATUTES AND REGULATIONS INVOLVED. 

U. S. Code Supp. Ill 50 App. Sec. 902 (a) and (c). Act 
of January 30, 1942, Chap. 26, Title I, Sec. 2, 56 Stat. 24 
as amended July 16, 1943, Chap. 241, Sec. 5C, 57 Stat. 566. 

(a) “Whenever in the judgment of the Price Ad¬ 
ministrator provided for in Sec. 201 (Sec. 921 of this 
appendix the price or prices of a commodity or com¬ 
modities have risen or threaten to rise to an extent 
or in a manner inconsistent with the purposes of this 
Act, he may by regulation or order establish such 
maximum price or maximum prices as in his judgment 
will be generally fair and equitable and will effectuate 
the purposes of this Act . . .” 

(c) “Any regulation or order under this section 
may be established in such form or manner, may con¬ 
tain such classifications and differentiations, and may 
provide for such adjustments in reasonable exceptions, 
as in the judgment of the Administrator are necessary 
or proper in order to effectuate the purposes of this 
Act. ,, 

U. S. Code Supp. Ill 50 App. Sec. 921 (d), Act of Janu¬ 
ary 30,1942, Chap. 26, Title 2, Sec. 201 56 Stat. 29. 

“The Administrator may, from time to time, issue 
such regulations and orders as he may deem necessary 
or proper in order to carry out the purposes and pro¬ 
visions of this Act.’ , 

Office of Price Administration Maximum Price Regula¬ 
tion 165, Section 1499.102: 


3 


■ “Except as otherwise provided in Maximum Price 
Regulation No. 154, as amended, the seller’s maximum 
price for any service to which this Maximum Price 
Regulation No. 165, as amended, is applicable shall be: 

(a) The highest price charged during March, 1942 
(as defined in this Section 1499.102) by the seller— 

(I) “For the same service; 


Highest Price Charged During March 1942 


(2) The highest price charged during March, 1942, 
shall be the highest price charged by the seller during 
such month to a ‘purchaser of the same class’.” 

Maximum Price Regulation No. 165, Section 1499.116 
(No. 10): 

“Purchaser of the same class refers to the practice 
adopted by the seller in setting different prices for 
services, for sales to differe nt.purchasers, or kinds of 
purchasers (for example, wholesaler, jobber, retailer, 
government agency, public institution, individual con¬ 
sumer) or for purchasers located in different areas 
or for different quantities or grades or under different 
conditions of sale.” 

Maximum Price Regulation No. 165 Manual No. 2, page 
21, Allowances, Discounts or Price Differentials: 

“If, during March, 1942, it was your established 
practice to give allowances, discounts or other price 
differentials to special classes for any reason what¬ 
soever, you must not change this practice in such man¬ 
ner as to evade the regulation. 

Examples of special classes of purchasers to whom 
discounts and allowances are customarily given are 
the following: quantity purchasers, students, ministers, 
employees of certain firms, members of associations, 
government employees, charitable institutions, mem¬ 
bers of the armed forces, etc.” 
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THE QUESTION FOR DECISION. 

The question for decision is: 

'Where a corporation, during March, 1942, was engaged 
in the business of rendering dry-cleaning services to its 
wholesale customers, and charged different rates for iden¬ 
tical kinds of services, the differences in prices being based 
solely on competitive conditions or the results of bargain¬ 
ing, and such corporation during the period of July 3, 
1943, to January 10, 1944, increased its prices to certain 
of its customers over those paid by such customers in March, 
1942, but in no event charged prices higher than its March, 
1942, inaximums, has such corporation violated Maximum 
Price Regulation 165? 

STATEMENT OF THE CASE. 

During and prior to March, 1942, the defendant was 
engaged in the wholesale dry-cleaning business. During 
March, 1942, it rendered dry-cleaning services to various 
wholesale customers at various prices. The differences in 
price were due entirely to the fact that for competitive 
reasons or as a result of bargaining different price arrange¬ 
ments had been made with different customers. The price 
variations were not based on differences in quality of 
service rendered, nor on classifications of customers as to 
whether they were wholesalers, jobbers, retailers, Govern¬ 
ment agencies, public institutions, or individual consumers, 
nor were they based on different locations of the customers, 
or on different quantities or grades of work, or different 
conditions of sale, nor in fact, on any other factors except 
the exigencies incident to obtaining or holding a particular 
customer. The customers fell into several different price 
groups, three of which are involved in this case and re¬ 
ferred to in the testimony as A, B and C, all of which 
groups were not differentiated by anything except dif¬ 
ferences in price. 
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On July 3, 1943, the defendant put into effect a new 
pricing policy for finished work, pursuant to which certain 
of its customers who, prior to that time, had been paying 
less than the maximum rates and less than 60c per basic 
garment, were subjected to increases in price. These price 
increases did not in any case result in any customer being 
charged a price greater than the defendant’s maximum in 
March, 1942, but did result in certain customers being moved 
from one price group into another price group. After de¬ 
fendant had put these changes into effect, a pricing inspec¬ 
tor in the office of the plaintiff stated to a representative 
of the defendant that its procedure was lawfful and that it 
had the right to put into effect an increase of 40 per cent. 

Thereafter the defendant was investigated by Alice L. 
Garrison, an investigator for the plaintiff, and, as a result 
of such investigation, defendant was advised that these 
measures were in violation of the Maximum Price Regula¬ 
tion No. 165 and that it should readjust its prices. The 
defendant refused to concede that it was in violation of 
the Regulation and thereupon the plaintiff brought this 
action against it to recover treble damages for the charges 
made by the defendant to certain of its customers in excess 
of the prices that it had charged those customers in March, 
1942, and for an injunction (Appellant’s App. 1-5). 

At the trial it was contended on behalf of the plaintiff 
that the prices charged a particular customer determined 
his class, and that there was no evidence that any other 
basis of classification was used (Appellant’s App. 21,23,24). 

The defendant’s witnesses testified without contradiction 
that all finished dry cleaning went through the same process 
and was the same service, even though defendant charged 
different prices to different customers therefor. Defendant 
conceded that it charged a different price for finished dry- 
cleaning work. It was testified by disinterested witnesses 
and found as a fact by the trial Court, that it is a general 
custom and usage in the dry-cleaning and dyeing trade to 
charge different prices for identical service and that such 
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different charge was not based upon classification of cus¬ 
tomers (Appellant’s App. 50, 51 and 52). This evidence 
was not contradicted. 

In its Findings of Fact, the District Court found that 
the defendant sold dry-cleaning services to various retail 
stores; that prior to March, 1942 it had adopted a practice 
of setting different prices to different purchasers (Finding 
5, Appellant’s App. 11-12); that as of July 3, 1943, it 
increased its prices to three of its classes of customers 
(Finding 6, Appellant’s App. 12); that it had been the 
general usage and custom in the wholesale dry-cleaning 
trade for sellers in the same type of business as the defen¬ 
dant to charge different customers different prices for 
identical services (Finding 10, Appellant’s App. 12). 

In its Conclusions of Law, the Court held that during 
March, 1942 the defendant had established classes of cus¬ 
tomers within the purview of Maximum Price Regulation 
165, and that the prices charged each of such classes of 
customers constituted its ceiling price for that class; that 
the increase instituted July 3,1943 was a violation of Maxi¬ 
mum Price Regulation 165 (Conclusion No. 1, Appellant’s 
App. 12-13); that the Court had no alternative except to 
award the Administrator judgment for three times the 
amount by which the sales prices exceeded the ceiling prices 
(Conclusion No. 4, Appellant’s App. 13); and that the 
plaintiff was entitled to judgment in the sum of $5,302.23 
(three times the amount of the alleged overcharge) (Con¬ 
clusion No. 5, Appellant’s App. 13). 

Judgment vras entered for this amount. The application 
for injunction was denied with the right reserved to the 
plaintiff thereafter to apply for injunctive relief (Appel¬ 
lant’s App. 14). 

It is from the judgment for the $5,302.23 that this appeal 
is taken. 
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POINT RELIED ON BY APPELLANT. 

The District Court erred in awarding judgment against 
the defendant. 


SU1 


[ARY OF THE ARGUMENT. 


1. The District Court did not make, and in the absence 
of evidence could not properly have made, a finding that the 
defendant’s customers were divided into classes or distin¬ 
guished from one another in any way except according to 
the price group in which they were placed by defendant. 

2. Since all of the defendant’s customers were in one 
class, the defendant had the right to adjust prices as be¬ 
tween its customers, provided only that it did not exceed 

its March, 1942 ceiling. 

/ 

3. A wholesale dry cleaner who in March, 1942, was 
charging different customers different prices for the same 
kind of work, there being no point of difference or basis 
of classification of its customers in respect of any element 
except prices charged, may, without violating Maximum 
Price Regulation 165, put into effect increases in prices 
charged to certain of its customers, so long as it does not 
charge any of such customers a price in excess of the high¬ 
est price charged by it in March, 1942. 


ARGUMENT. 

I. 

There Is No Finding of Fact Upon Which the Court Could 
Predicate a Conclusion That the Defendant Main¬ 
tained Classes of Customers. 

The findings, in order to be sufficient to sustain a judg¬ 
ment, must specifically decide the ultimate question of fact 
and also include circumstantial facts sufficient to warrant 
the Court’s conclusion in respect of the main issues, United 
States v. Esnault-Pelterie , 299 U. S. 201, 81 L. ed. 123. 
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The District Court found that the wholesale phase of 
the defendant’s business was the only phase involved in 
the action; that the defendant sold dry-cleaning services to 
various retail stores; that prior to March of 1942 “the 
defendant had adopted a practice of setting different prices 
for sales of these services to different purchasers”; and 
that it has been the general use and custom in the wholesale 
dry-cleaning trade for sellers in the same type of business 
as the defendant to charge different customers different 
prices for identical services. 

It will be noted that the Court did not find that the serv¬ 
ices for which the defendant charged different prices were 
different services. Nevertheless, the Court concluded as a 
matter of law that the defendant maintained classification 
of customers and that the ceiling price for the service ren¬ 
dered to these customers was the price charged each indi¬ 
vidual customer in March of 1942. 

The basic issue in the case is whether the defendant 
maintained a classification of customers and, if it did, 
whether the prices charged in July of 1943 violated such 
classification. The Court did not find what the classifica¬ 
tion of customers was, nor the distinction between the 
classes of customers, nor whether such distinction, if any 
there was, was based upon the type of customer or the 
condition of sale, etc., so that this Court has no means of 
knowing what were the facts upon which the District Court 
based its conclusion that the defendant maintained a classi¬ 
fication of customers. Maximum Price Regulation 165 of 
the Office of Price Administration, as in force during the 
period here involved, set the maximum ceiling price for 
dry cleaning services as: 

“Except as otherwise provided in Maximum Price 
Regulation No. 165, as amended, the seller’s maximum 
price for any service to which this Maximum Price 
Regulation No. 165, as amended, is applicable shall be: 

(a) The highest price charged during March, 1942 
(as defined in this Section 1499.102) by the seller— 
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(1) “For the same service; ' 

Highest Price Charged During March 1942. 

(2) The highest price charged during March, 1942, 
shall be the highest price charged by the seller during 
such month to a ‘purchaser of the same class 

Section 1499.116 (No. 10) of Maximum Price Regulation 
165 defines a purchaser of the same class as: 

“ ‘Purchaser of the same class’ refers to the prac¬ 
tice adopted by the seller in setting different prices for 
services for sales to different purchasers or kinds of 
purchasers, for example, wholesaler, jobber, retailer, 
government agency, public institution, individual con¬ 
sumer, or for purchasers located in different areas or 
for different quantities or grades or under different 
conditions of sale.” 

The District Court did not find as a fact that there was 
any difference in the kinds of customers of the defendant, 
such as being divided into wholesalers, jobbers, retailers, 
government agencies or otherwise, nor that the customers 
could be grouped into classes based upon the quantity or 
grade of service rendered to them by the defendant, nor 
that the services were rendered to the various customers 
under different conditions. 

This Court cannot find as a fact any facts that the lower 
Court omitted to find and which are essential to the judg¬ 
ment thereon. United States v. Robert Esnault-Pelterie, 
supra. 

n. 

There Was No Evidence Upon Which the Trial Court Could 
Have Found as Fact or Conclude as Law That the 
Defendant Maintained Classes of Customers. 

To prove that the defendant maintained a classification 
of customers the plaintiff relied upon the testimony of Mrs. 
Alice L. Garrison, who was an investigator employed by 
the plaintiff to investigate complaints and to determine 
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whether there was any basis therefor. Mrs. Garrison went 
to the defendant's place of business where she had a con¬ 
versation with Bernat Weiss, President of the defendant 
corporation, and there ascertained among other things that 
one of the reasons for the difference in prices depended 
‘‘on the finishing of the article.” 

It is admitted by the defendant that there was a differ¬ 
ence in the price for rough work and the price for finished 
work, as shown by the base period statement of ceiling 
prices that the defendant filed with the plaintiff (Appel¬ 
lant’s App. 57, 58, 59). However, this case arose out of 
the defendant’s charge for finished work so that whether 
there was a difference between rough work and finished 
work is immaterial. Mrs. Garrison further testified that 
she based her classification of customers on the prices 
charged to the various customers. She testified as follows 
on this point (Appellant’s App. 21, 23, 24): 

Q. And isn’t it a fact that the only way you arrived at 
a classification was the prices which Mr. Weiss told 
vou were being charged to these folks in March, 
1942? 

A. Yes ... 

Q. Tell me what class of customers this is that you 
marked “B”? 

A. I will have to say that this class of customers is 
the class that was charged the 45c for the basic 
dress. 

Q. And under A? 

A. The ones receiving 40c. 

Q. And under C? 

A. The same thing holds there . . . 


Q. In arriving at these classifications, did you use or 
give any consideration to cash discounts given to 
any customers? 

A. There was just one customer that had a discount 
and that was the Beacon. 

Q. Did you put him in a separate class or was he in 
some other class? 



11 


A. No, I put him in the same class in which Mr. Weiss 
included him. 

Q. In your class A? 

A. The lowest class, class A. 

Q. Did everybody else in class A receive a cash dis¬ 
count? 

A. No, not that I know of . . . 

####••*•*#* 

Q. Did you give any consideration to the method in 
which the bills were paid by these customers in 
arriving at classifications? 

A. No, I didn’t. 

Q. Did you give any consideration to the location in 
the citv in which the customers are located in arriv- 
ing at a classification? 

A. No. 

Q. Did you give any consideration to the amount of 
business from these various customers in arriving 
at your classification? 

A. No, I didn’t. 

Q. Are any of these customers public institutions? 

A. I don’t think so. 

Q. Is there any way that you could differentiate be¬ 
tween customers that you have placed in class A, 
and customers that you have placed in Class C, 
other than the charge made in March, 1942 . . . 

A. I didn’t actually set the price—I mean set the class, 
on the basis of anything that I thought. 

m. 

The Fact That the Defendant Rendered Identical Services 

to Various Customers at Different Prices Does Not 

Warrant a Conclusion That the Defendant Thereby 

Maintained Classes of Customers. 

The classification of customers meant by Maximum Price 
Regulation 165 was classification of customers based upon 
condition of sale or type of customer and not the price 
charged; or, to put it in reverse, the price to be charged 
was determined by the condition of sale or type of cus¬ 
tomer. Maximum Price Regulation 165 provided that the 
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ceiling price is determined by the price charged in March 
of 1942 to a purchaser of the same class and further pro¬ 
vided that the maximum price for any service is to be “the 
highest price charged during March, 1942, for the same 
service.'” It is, therefore, apparent that the ceiling price 
could be affected by more than one factor. It was to be 
determined by the classification of customer, by the con¬ 
dition of sale or by the type of service rendered. The 
position of the plaintiff seems to be that the price charged 
determines the class of customer; whereas the reverse is 
the case, and the class of customers determines the price. 
In this case, the customers were all of one class, divided 
into price groups. It w’as perfectly proper, therefore, for 
the defendant to make any changes it chose to in its price 
schedules, provided it did not go above its March, 1942 
ceiling. 

There was absolutely no evidence that there was any 
difference in the services provided to customers classed in 
the A, B and C price groups, or to customers who were 
paying higher prices than the customers paying lower 
prices. If the definition of ceiling price means anything 
when it states that the maximum price for any service shall 
be the highest price charged by the seller to a purchaser 
of the same class, it must mean that in that class there 
were a high and low price and that the ceiling price is the 
highest price charged to that particular class. It neces¬ 
sarily follows that purchasers in the same class may be 
paying a different price for the same service. If this is so, 
then, of course, the price does not determine the class, and 
some other criteria for such determination must be sought. 
Maximum Price Regulation 165 furnished such criteria. It 
referred to the practice adopted by the seller in setting 
different prices for sales to different purchasers or kinds 
of purchasers and then gave examples of what it meant by 
different purchasers or kinds of purchasers, namely, whole¬ 
saler, jobber, retailer, government agency, public institu¬ 
tion, individual consumer, or for purchasers located in 
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different areas. These are readily distinguishable classi¬ 
fications and such as were subject to proof by the plaintiff 
if they had existed. It is a yardstick by which not only the 
defendant but any person who finds himself governed by 
the provisions of Maximum Price Regulation 165 could 
readily ascertain how to comply with the law. 

To construe the regulation in any other manner than as 
set forth above would be to place an artificial and strained 
construction thereon and would leave to the defendant and 
other persons similarly situated a mere guess-work basis 
as to whether or not they are complying. They would not 
be able to tell in which class to place a new customer and 
would at their own risk take on new customers. Such .con¬ 
struction of the Regulation would render it invalid as not 
furnishing the defendant a sufficient guide as to whether 
he was complying. United States v. L. Cohen Grocery Co., 
225 U. S. 81, 65 L. ed. 516, 14 A. L. R. 1045. In Small v. 
American Sugar Refining Co., 267 U. S. 233, 69 L. ed. 589, 
the Court said, “a prohibition so indefinite as to be unintel¬ 
ligible is not a prohibition by which conduct can be gov¬ 
erned. It is not a rule at all; it is merely exhortation and 
entreaty.” 

The definition of purchaser of the same class is carried 
further and also applies to sales of different quantities or 
grades or under different conditions of sale. That is also a 
readily ascertainable fact. In general business usage there 
are various grades of merchandise and services. Discounts 
are sometimes given for payments of bills within certain 
definite periods of time or for payment in cash rather than 
on credit, or for volume purchases. If the definition of 
purchaser of the same class is to be given a reasonable 
construction, i. e., the construction contended for by the 
defendant, it can be upheld as valid, but it cannot be upheld 
if the definition is to be given such a meaning that persons 
subject to it are unable to determine how to operate their 
business in conformitv with law. 
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The OPA distributed among the trade its manual No. 2 
to interpret for the trade the meaning of Maximum Price 
Regulation 165. In the manual is found (p. 21): 

“If during March, 1942, it was your established 
practice to give allowances, discounts or other price 
differentials to special classes for any reason what¬ 
soever, you must not change this practice in such man¬ 
ner as to evade the regulation.” 

“Examples of special classes of purchasers to whom 
discounts and allowances are customarily given are the 
following: quantity purchasers, students, ministers, 
employees of certain firms, members of associations 


A further illustration of the meaning of the expression 
“purchaser of the same class” is afforded General Maxi¬ 
mum Price Regulation (Fed. Reg. T. 32, Oh. 11, part 1500, 
sections 1500.1 to 1500.25) as to retailers, which is sub- 
stantiallv identical with Maximum Price Regulation 165 
in its definition of the term, and provides (Par. 20K): 

“Purchaser of the same class refers to the practice 
adopted by the seller in setting different prices for 
commodities or services for sale to different purchasers 
or kinds of purchasers, for example, manufacturer, 
wholesaler, jobber, retailer, government agency, public 
institution, individual consumer, or for purchasers 
located in different areas or for different quantities 
or grades or under different conditions of sale.” 

The OPA distributed General Maximum Price Regula¬ 
tion No. 2 to the trade to guide the trade in its understand¬ 
ing and business dealings in reference to the general maxi¬ 
mum price regulation. Therein is found the following dis¬ 
cussion of the meaning of classification of customers 
(Page 3): 

“A retailer who, on and after May 18, sells goods 
which are the same as those he delivered during March 
is bound by his highest March prices. That is, he can- 
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not charge more than the highest price charged by him 
for the same goods during March. Some customers 
may not have paid as much as other customers on 
deliveries made during March, but the retailer is en¬ 
titled to charge all his customers the highest price 
charged to any customer for such goods during that 
period. ,, 

“However, if lower prices or discounts were nor¬ 
mally allowed for large quantities or for special classes 
of customers or under different conditions of sale, 
these must be continued after May 18. The mere fact 
that a retailer may have sold merchandise to a par¬ 
ticular customer during March at a price lower than 
the price he charged other customers does not neces¬ 
sarily make that purchaser a separate class of pur¬ 
chaser.” 

In view of the fact that the object sought and the terms 
used in the General Maximum Price Regulation are sub¬ 
stantially identical with those of Maximum Price Regula¬ 
tion 165, the definitions and illustrations used as to one 
should certainly be applicable to the other. To apply dif¬ 
ferent rules to the two different types of sellers for exactly 
the same condition would be to create chaos rather than 
clarity. 


CONCLUSION. 

It is respectfully submitted that the Court should reverse 
the judgment of the District Court and remand the action 
with instructions to enter judgment for the defendant. 

Respectfully submitted, 

Arthur L. Willcher, 

W. E. Cumberland, 

340 Woodward Building, 
Washington, D. C., 

Attorneys for Appellant. 
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I. 

PLEADINGS AND OTHER PAPERS DESIGNATED. 

1 Filed Jan. 10, 1944 

In the District Court of the United States 
For the District of Columbia 

No. 22656 

Chester Bowles, Administrator, Office of Price Adminis¬ 
tration, Federal Office Building No. 1, 2nd and C Streets, 
S. W., Washington, D. C., Plaintiff, 

v. 

Rainbow Dyeing and Cleaning Co., Inc., A Corporation, 
732 Sixth Street, S. E., Washington, D. C., Defendant. 

Complaint for Treble Damages Under the Emergency Price 
Control Act of 1942 and for an Injunction to Restrain 
Violations of Maximum Price Regulation No. 165 

1. Plaintiff Chester Bowles is a citizen of the United 
States and is the Administrator of the Office of Price Ad¬ 
ministration stationed in Washington, D. C. with offices at 
Federal Office Building No. 1, 2nd and C Streets, S. W. 

2. The defendant is a corporation doing business within 
the District of Columbia and is now, and has at all times 
mentioned herein, been engaged in the wholesale dyeing 
and cleaning business. 

3. Jurisdiction of this action is conferred upon this court 
by Section 205 (c) of the Emergency Price Control Act of 
1942, Pub. Law 421, 77th Congress, 2nd Sess. C. 26. 

4. In the judgment of the Price Administrator, the de¬ 
fendant has engaged in acts and practices which constitute 
violations of Section 4 (a) of the Emergency Price Control 
Act of 1942, hereinafter called the “Act”, in that defendant 
has violated Maximum Price Regulation No. 165, as 
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amended (7 F. K. 4734 et seq.), hereinafter called “said 
Regulation”, effective in accordance with the provisions of 
the Act; and, therefore pursuant to Sections 205 (a) and 
205 (e) of the Act, the Price Administrator brings 
2 this action for treble damages and to enforce com¬ 
pliance with said Section 4 (a). 

5. During the period between August 19, 1942 and the 
date of the filing of the complaint, inclusive, said Regula¬ 
tion has been and still is in effect pursuant to Section 2 of 
the Act establishing maximum prices for commodities and 
services, including dry cleaning services. 

6. During the period of July 3, 1943 to September 17, 
1943, inclusive, defendant sold in the course of trade and 
business dry cleaning services in excess of the maximum 
prices permitted said defendant by the provisions of the 
said Regulation. These overcharges total the sum of 
$737.10, as shown in exhibit “A” annexed hereto and made 
a part hereof. Upon information and belief plaintiff avers 
that defendant has continuously sold dry cleaning services 
in the course of trade and business at prices in excess of 
the maximum prices permitted it since September 17, 1943 
until the date of the filing of this complaint, these over¬ 
charges amount to approximately $1,005. The aggregate 
overcharges from July 3, 1943, until the date of the filing 
of this complaint are approximately in the sum of $1742.10. 

7. By the provisions of Section 1499.108 of said Regula¬ 
tion defendant was required to prepare on or before Sep¬ 
tember 1,1942, on the basis of all available information and 
records, and thereafter keep for examination by any person 
during ordinary business hours, a statement, hereinafter 
called “base period statement”, showing (a) the highest 
prices charged for such dry cleaning services as defendant 
sold or supplied during March, 1942, together with an ap¬ 
propriate description or identification of each such dry 
cleaning service; and (b) all defendant’s customary allow¬ 
ances, discounts, and other price differentials. Defendant 
was required to file, on or before September 10, 1942, a 
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duplicate of said statement with the Office of Price Admin¬ 
istration. 

3 8. The defendant lias failed and refused to pre¬ 
pare said base period statement in accordance with 

the provisions of said Regulation. 

Wherefore, the Price Administrator demands: 

1. Judgment of the defendant in the sum of $5302.23, 
which is three times the total amount of the overcharges 
hereinbefore set forth; and 

2. A permanent injunction and an injunction pendente 
lite, directed to defendant, defendant’s officers, agents, em¬ 
ployees, servants, and attorneys, and all other persons in 
active concert or participation with any of them, jointly 
and severally: 

A. Restraining them from engaging in or causing any of 
the following acts or omissions to acts: 

1. Selling or delivering any dry cleaning services unless 
and until defendant first prepares and keeps for examina¬ 
tion by any person during ordinary business hours said 
base period statement, in accordance with the requirements 
of Section 1499.108 of said Regulation. 

2. Selling or delivering dry cleaning services in excess 
of the maximum prices permitted defendant by the provi¬ 
sions of Maximum Price Regulation No. 165, as heretofore 
or hereafter amended. 

3. Doing or omitting to do any other acts in violation of 
said Regulation as heretofore or hereafter amended, or in 
violation of any other Regulation hereafter issued estab¬ 
lishing maximum prices for dry cleaning services. 

4. Offering, soliciting, or agreeing to do any of the fore¬ 

going; and 

4 B. Directing defendant to prepare forthwith, on 
the basis of all available information and records, 

and thereafter keep for examination by any person during 
ordinary business hours, said base period statement, in ac¬ 
cordance with the requirements of Maximum Price Regul¬ 
ation No. 165. 
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3. Such other and further relief as is just. 

JOHN L. LASKEY 
District Enforcement Attorney, 
Office of Price Administration, 
5601 Connecticut Ave., N. W. 

CARL W. BERUEFFY, 

Assistant Enforcement Attorney, 
Office of Price Administration, 
5601 Connecticut Ave., N. W. 

J. GRAHAME WALKER, 
Assistant Enforcement Attorney, 
Office of Price Administration, 
5601 Connecticut Ave., N. W. 
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8 Filed Jan. 31, 1944 

Answer 
First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 

Second Defense 

1, 2, 3. Defendant admits the allegations of paragraphs 
1, 2 and 3 of the complaint. 

4. Defendant is without sufficient information to either 
admit or deny the allegations concerning the judgment of 
the price administrator and therefore demands strict proof 
thereof; denies that he violated Section 4 A of the Emer¬ 
gency Price Control Act, hereinafter called the “Act”, and 
denies that he violated Maximum Price Regulation No. 165. 

5. Defendant admits the allegations of paragraph 5 of 
the complaint. 

6. Defendant denies that he had violated anv maximum 

* 

ceiling price or has made any overcharge in any form what¬ 
soever. 

7. Defendant denies that it failed to prepare a base 
period statement as alleged in the complaint; denies that 
it failed to file a copy of the same with the Office of Price 
Administration; specifically avers that it has prepared such 
a statement, has had the same available at its place of busi¬ 
ness for examination by any person during the ordinary 
business hours, and that it has filed a copy of the same with 
the Office of Price Administration before September 10, 
1942, and directs the court’s attention to the exhibit at¬ 
tached to the Points and Authorities in opposition to the 
plaintiff’s motion for a preliminary injunction as defen¬ 
dant’s statement of ceiling prices which is a copy of the 
statement kept at the defendant’s place of business and 
filed with the Office of Price Administration. 




8 


8. The defendant specifically denies the allegations of 
paragraph 8 of the complaint. 

Third Defense. 

1. The defendant specifically incorporates as part of this 
defense all the paragraphs enumerated in the Second De¬ 
fense. 

2. The defendant avers that it has at all times endeavored 
by all means at its command to comply in every manner 
with the “Act” and with the various regulations issued 
pursuant thereto. Defendant specifically denies that it at 
any time violated any provisions of the “Act or of any 
regulation issued pursuant thereto and alleges that if, by 
perchance, any such violation could have occurred, that 
the same occurred as a result of mistake or error and not 
as a result of any willfulness on the part of the defendant. 

3. The defendant is a corporation engaged in business in 
the District of Columbia and has been so engaged for many 
years last past. During the course of its business in the 
District of Columbia it has built up a large clientele with 
a very valuable good will. If an injunction is to be issued 
against the defendant it will serve no useful purpose to 
the plaintiff but will greatly injure the defendant in its 
reputation among its customers in the city of Washington. 

Fourth Defense. 

1. The defendant incorporates herein as part of the de¬ 
fense all the allegations contained in the Second and Third 
Defenses. Defendant avers that in July of 1943 its books 
and records and statement of ceiling prices were examined 
by S. J. Hess, an official of the Office of Price Administra¬ 
tion who had been sent to the defendant’s place of busi¬ 
ness to investigate the defendant to determine if any vio¬ 
lation of the “act” and of the regulations issued pursuant 
thereto had been committed. Said investigator found no 
violation although the defendant had already increased 
its prices to the persons and firms it is accused of over- 
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charging, and had advised the investigator of the upward 
adjustment. The investigator advised the defendant that 
it had a right to charge its customers any price not 
10 exceeding its posted ceiling price for services enu¬ 
merated in the statement of ceiling prices. Defend¬ 
ant avers that said upward adjustments were at all times 
less than the ceiling price claimed in the statement of 
ceiling prices posted with the plaintiff. 

RAINBOW DYEING AND 
CLEANING CO., INC., 

By: BERNAT WEISS. 

District of Columbia, ss: 

Bernat Weiss being first duly sworn on oath, deposes 
and says that he is the president of the Rainbow Dyeing 
and Cleaning Co., Inc., the defendant herein, and states 
that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the statements made 
therein of his own knowledge are true and those made on 
information and belief, he believes to be true. 

BERNAT WEISS. 

Sworn and subscribed to- before me this 29 day of Jan., 
1944. 

DOROTHY T. REIS, 

Notary Public, D. C. 

W. E. CUMBERLAND, 

ARTHUR L. WILLCHER, 

Attorneys for Defendant, 

340 Woodward Building, 

Washington, D. C. 

#*•#***•** 
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27 Filed Mar 20 1944 

Stipulation. 

It is stipulated and agreed by and between plaintiff and 
defendant, through their respective counsel, as follows: 

In the event that the Court shall sustain plaintiff’s con¬ 
tentions in full the overcharges hereinafter listed shall be 
used in the computation of damages. 

Beacon Laundry ...$213.95 Robinson Cleaners . 101.00 

Ritz Cleaners. 307.25 Walker Cleaners ... 67.50 

Victory Cleaners ... 220.35 Posner Brothers ... 47.10 

Emperial Cleaners.. 103.15 Stoneleigh Court 

Harris Valet . 141.40 Valet . 29.60. 

Auriti Valet . 172.35 Morius 

Ezell Cleaners .$ 88.75 Hand Laundry... 275.01 

In the event that the Court shall decide that any increase 
in prices with respect to any of the above listed stores is 
allowable, the base figures hereinabove used are to be mod¬ 
ified accordingly and as so modified to be used as the basis 
for the computation of damages. 

It is further stipulated that Sardis J. Hess was employed 
bv the District of Columbia District Office of the Office of 
Price Administration as Price Inspector from February 
16, 1942 until September 2, 1943, upon which latter 

28 date he resigned. Mr. Hess’s duties were (1) to 
work as part of a supervised squad in interviewing 

retailers, producers, and others, to obtain price informa¬ 
tion, and in comparison-shopping; (2) to record informa¬ 
tion on prepared questionnaires or on other specified 
forms; (3) to answer questions regarding price actions 
that arise in the course of interviews referring the more 
difficult questions or problems to a superior. 

It is further stipulated that the investigation resulting 
in the filing of this action did not originate from a report 
from Mr. Hess. 

ARTHUR L. WILLCHER, 

WILLIAM E. CUMBERLAND, 

Attorneys for defendant . 








11 


JOHN L. LASKEY, 

District Enforcement Attorney, 
Office of Price Administration, 
5601 Connecticut Avenue, N. W. 

CARL W. BERUEFFY, 

Assistant Enforcement Attorney, 
Office of Price Administration, 
5601 Connecticut Avenue, N. W. 

J. GRAHAME WALKER, 

Assistant Enforcement Attorney, 
Office of Price Administration, 
5601 Connecticut Avenue, N. W. 

• ••#•••*•* 

31 Filed May 24 1944 

Findings of Fact and Conclusions of Law. 

The Court makes the following findings of fact: 

1. The plaintiff is the Administrator of the Office of Price 
Administration. 

2. The defendant is a corporation doing business in the 
District of Columbia engaged in the wholesale dyeing and 
cleaning business. 

3. The Court has jurisdiction of this action under Sec¬ 
tion 205(c) of the Emergency Price Control Act of 1942. 

4. From August 19, 1942, to date of the trial of this 
action, Maximum Price Regulation 165 of the Office of 
Price. Administration had been duly promulgated and gov¬ 
erned the maximum prices wdrich could be charged for the 
rendition of certain services, including dry cleaning ser¬ 
vices. Prior to March 1942, during March 1942, and to the 
date of the trial of this action, the defendant was engaged 
in the dry cleaning and dyeing business, doing both a 
wholesale and a retail business. 

5. The wholesale phase of the defendant’s business is the 
only phase involved in this suit. In the wholesale business 
the defendant sold dry cleaning services to various 
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32 retail stores from which it received clothes for dry 
cleaning. These it processed and returned to the 

individual retailers, who, in turn, resold these services to 
the public. Prior to March of 1942, the defendant had 
adopted a practice of setting different prices for sales of 
these services to different purchasers. The prices charged 
these different purchasers during March of 1942 were as 
set out in plaintiff's Exhibit No. 1. 

6. As of July 3, 1943, the defendant increased the prices 
to three of his classes of customers as indicated on the 
exhibit identified as the slip attached to plaintiff’s Exhibit 
No. 1. The amount by which the total receipts of defend¬ 
ant’s business was increased as a result of these advanced 
prices to the various customers of the defendant’s whole¬ 
sale business from July 3, 1943, to the date of the filing of 
the complaint is as stipulated herein. 

7. In Julv of 1943 defendant was advised bv one Sardis 

* + 

J. Hess, an inspector employed by the Office of Price Ad¬ 
ministration that the prices he was charging were correct 
and were not in violation of Maximum Price Regulation 
No. 165. 

8. On August 26, 1943, defendant was advised by the 
Office of Price Administration that the increase in prices 
instituted July 3rd was in violation of Maximum Price 
Regulation 165, and the defendant was again advised of 
the same fact on November 16, 1943. 

9. Defendant has continued to charge the increased prices 
since July 3,1943. 

10. It has been general usage and custom in the wholesale 
dry cleaning trade for sellers in the same type of business 
as the defendant to charge different customers different 
prices for identical services. 

Based on the foregoing findings the Court concludes as a 
matter of law: 

1. That during March 1942 the defendant had 

33 established classes of customers within the purview 
of Maximum Price Regulation 165 and that the prices 
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charged each of such classes of customers constituted its 
ceiling prices for that class and that the increase instituted 
July 3,1943, was a violation of Maximum Price Regulation 
165; 

2. That sales by one engaged in the wholesale dyeing 
and cleaning business to individual customers who operate 
retail stores, selling dry cleaning services to the public, 
constitute sales by the wholesaler to purchasers who buy 
such services for use in the course of trade or business; 

3. That where such sales (in the course of trade or busi¬ 
ness) are shown to be in excess of the ceiling price the 
Court has no alternative save to award the Administrator 
judgment for three times the amount by which the sales 
prices exceed the ceiling prices; 

4. That violations of the Emergency Price Control Act 
of 1942 have been established by the evidence and such vio¬ 
lations having been continued after a warning by officials 
of the Office of Price Administration, the plaintiff may be 
entitled to an injunction restraining further violations of 
Maximum Price Regulation No. 165, but upon the repre¬ 
sentation on behalf of the defendant that it is no longer 
engaged in serving the classes of customers as to which the 
violations occurred and it appearing to the Court that 
further violations are unlikely the Court in its discretion 
may, without granting an injunction, enter an order retain¬ 
ing the case upon its docket with leave to the plaintiff, upon 
notice, to renew the application for injunctive relief in the 
event violations recur; 

5. That the plaintiff is entitled to judgment in the sum 
of $5,302.23. 

JAMES M. PROCTOR, 
Justice. 

• ••*••••• 


* 
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34 Filed May 24 1944 

Final Judgment. 

This cause having been heard at this term and upon con¬ 
sideration of the evidence, the argument of counsel, and 
based upon the Findings of Fact and Conclusions of Law 
entered in thi§ cause it is by the Court this 24th day of May, 
1944: 

Adjudged, ordered and decreed that because of the repre¬ 
sentation of the defendant that it is no longer serving 
those classes of customers as to which the increased prices 
were effective, with the exception of two customers as to 
whom it is charging the same prices as before the increase, 
and that it will immediately prepare and keep on file a 
statement showing its ceiling prices for all classes of cus¬ 
tomers, there is at this time no need for injunctive relief; 
therefore an injunction will not be entered but the case 
shall be retained upon the docket with the right reserved 
to the plaintiff on notice to the defendant to renew the ap¬ 
plication for injunctive relief in the event violations recur, 
and it is further 

Ordered that the plaintiff be and he hereby is awarded 
judgment against the defendant in the sum of $5,302.23. 

JAMES M. PROCTOR, 
Justice. 

Seen: 

W. E. CUMBERLAND 

A. L. WILLCHER 
Attorneys for defendant. 

JOHN L. LASKEY, 

J. GRAHAME WALKER, 

Attorneys for Plaintiff. 

********** 
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H. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

DESIGNATED. 

• *•••••••* 

41 Mrs. Alice L. Garrison 
**•*•••*## 

42 Direct Examination 

By Mr. Walker: 

Q. Your name is Alice L. Garrison? A. Yes, sir. 

Q. You are employed by the Office of Price Administra¬ 
tion, Mrs. Garrison? A. Yes. 

Q. In what capacity? A. Investigator. 

• •#••••••* 

Q. Mrs. Garrison, directing your attention to the latter 
part of September, 1943, in the course of your duties, was 
the Rainbow Dyeing and Cleaning Company, the defendant, 
called to your attention? A. The case, you mean? 

Q. Yes, of the Rainbow Dyeing and Cleaning Company. 
A. Yes, it was. 

• ••••••••* 

43 Q. And then what did you do with respect to the 
company, Mrs. Garrison? A. Well, my first contact 

was to go into the plant where Mr. Weiss was and talk with 
him, and ascertain what sort of records they had that I 
could examine. 

• •*•••*••* 

45 Q. Will you proceed and tell the Court the conver¬ 
sation that you had with Mr. Weiss on that occasion? 
A. It was just sort of an opening conversation so that I 
could tell who were the officers of the corporation, and the 
approximate amount of business, and I asked him what sort 
of records he had there. 

He showed me what he had in the way of sales slips, # • • 
and then I asked him if I might look at certain rec- 
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46 ords. He produced them, and at that time I didn’t, 
I believe, take any records away. 

• *•••••••* 

47 Q. Do you remember anything else that occurred 
on that first visit there? 

• ••••••••# 

A. Well, we went first, I believe, to the cleaning room, or 
where they put all the material through the cleaning fluid. 
He explained to me how many solutions it went through, 
and thought it was a very good process. 

I remember asking him—at the time there was a ques¬ 
tion of prices, that day, because it occurred to me when he 
showed me that he put all the clothing through the same 
cleaning process, that having various prices was just a little 
odd. I asked him at that time why he had different prices, 
or made different prices to various customers, and he said 
then that that all depended on the finish. 

48 By the Court: 

Q. That depended on what? A. On the finishing of the 
article. 

This first process was—he calls it rough—rough work. 
So he showed me what was done in the way of finishing, 
and explained that some customers would not be satisfied 
with the basic work that they did, and that they had to be 
very particular on some to be sure that all the buttons were 
on and all spots were off, and then he explained that some 
of the customers might be satisfied if they didn’t just get 
that better finishing. 

He showed me—he had a man there w’ho was specifically 
hired. It was his specific job to examine the things to see 
whether they were in perfect order, and it was my under¬ 
standing at the time that he didn’t send all the articles of 
clothing through this man, that just certain ones went to 
him, which went to what he called his betteer class of cus¬ 
tomers. 

• ••••••••• 
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50 Q. Would you state what conversation you had 
with Mr. Weiss, or in his presence, with respect to 

prices ? 

• #•#•###*# 

51 I talked with Mr. Weiss about prices, and Mr. 
Weiss told her at that time to give me a list of the 

various customers and the prices charged. 

• ••*«••*•* 

Q. What was the conversation with Mr. Weiss with re¬ 
spect to prices, and with the young lady when Mr. Weiss 
was present? A. That was on my second visit. 

Q. All right. What was that? A. I was talking with him 
about the classes of customers, and I started to put down 
on the sheet of paper the ones that would fall into certain 
classes, and I wanted to be sure to have it right, so I asked 
Mr. Weiss if he could set these up in classes, or if this was 
right. 

He looked at my list and made suggestions. I 

52 suggested that perhaps it w’ould be better if he set 
up those customers in classes and the prices charged. 

I asked him if he could do that. 

He said, “Yes.” He turned to this girl there and asked 
her to make that up, which she did at the time. 

That is about all we talked—all w’e said about the prices. 
Q. Well, now% you were discussing prices as of what date, 
Mrs. Garrison? A. Before the raise was put into effect. 
That is the raise on July 3, 1943. I asked him to put down 
the prices which he had been charging all along. ' 

Q. Now, I show you what has been marked for identifica¬ 
tion Plaintiff’s Exhibit Number 1. Will you identify that, 
and tell the Court what it is, please? A. This sheet (indi¬ 
cating) ? 

Q. That sheet. A. This is the sheet that the girl made up 
at Mr. Weiss’ direction—the list. She listed here the vari¬ 
ous customers and the prices charged for these particular 
items, and she put down three definite classes here, and in¬ 
cluded the hotel and several other of the customers. 

• ***•**•*# 
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Cross examination. 

53 Q. When Mr. Weiss gave you the paper did it have 
“B,” “A” and “C” on it? A. Those pencil nota¬ 
tions are mine—after I got working with the material. 

• #*#*••••* 

54 Q. You wrote on the words “B,” “A” and “C” 
and underlined it in pencil? A. Yes. 

Q. Wrote in pencil? A. Yes. 

Q. They were not on the sheet when it was given to you ? 
A. No. 

Q. And “Price in book is the net price’’ was not on the 
sheet when it w’as given to you ? A. No. That is my hand¬ 
writing. 

55 Mr. Cumberland: We want the record to show, if 
your Honor please, that the pencil marks “A” un¬ 
derlined, “B” underlined, and “C” underlined, were not 
on the sheet when it was given to her. 

Mr. Walker: We are only offering it as to the ink memo¬ 
randum. 

##*•*••••* 

Further Direct Examination 
By Mr. Walker: 

• • * • • • • * 

56 Q. These prices on Plaintiff’s Exhibit 1, the top 
line—45, 25, 20, 25, 45—they refer to what? A. The 

heading. 

Q. The grouping above—is that it? A. The heading— 
dress, waist, skirt, jacket, long coat. 

Q. Do they also refer to the grouping of customers above? 
A. Yes. 

Q. That is the case throughout here? A. All through— 
the name of the customer first, and then the prices charged. 

#«•••••••• 
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60 Further Cross Examination 

By Mr. Cumberland: 

Q. When you called at the Rainbow Dyeing and Cleaning 
Company the first time, you had a specific complaint, did 
you not? Is it Miss Garrison, or Mrs. Garrison? A. Mrs. 
Garrison. 

Q. You had a specific complaint, did you not? A. The 
reason—I must answer “Yes” or “No”? 

Q. You can answer the question. Did you or did you not 
have a specific complaint? A. Yes, we did. 

61 Q. And do you remember just what those com¬ 
plaints were about? What type of service was it— 

retail service, or wholesale service? A. Wholesale. 

• *••••••#• 

Q. And was there any complaint about any increase on 
men’s garments? A. No. 

Q. Do you know how many types of men’s garments the 
Rainbow Dyeing and Cleaning Company processes? A. 
How many types ? 

Q. Types, yes. A. How many garments? 

Q. I mean different classes—men’s suits regular, 

62 men’s suits white, and so on? A. I am afraid I don’t 
understand you exactly. 

Q. You examined the price list when you went into the 
Rainbow? A. I examined that in our office. 

63 Q. You didn’t find anything wrong with the men’s 
wear? 

A. Well, I will say no. 

64 The Court: From what she says, we will assume 
that there was nothing wrong with the men’s gar¬ 
ments, until we get some other testimony. 

• ••••••••• 
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Q. Now, in the nature of the women’s wear, do you re¬ 
member how many items of women’s wear were covered 
under the price ceiling? A. I couldn’t say definitely. I 
imagine there were a dozen or so altogether. 

Q. And how many different types of garments were there 
about which a complaint wras made? A. It "was made spe¬ 
cifically on ladies’ dresses and suits. 

Q. And any particular class of ladies’ dresses and suits? 
A. Particular class? Plain dresses, the basic price; 

• *••*•#••• 

Do you remember what the price ceiling in the plant and 
at your office on plain dresses was? A. You mean on the 
filed list? 

Q. Yes. A. The price was $1. 

• ****•••*• 

65 Q. And do you know whether the so-called increase 
exceeded $1 on that ? A. The increase did not exceed 

$ 1 . 

By Mr. Laskey: 

Our contention is that the ceiling price which he filed was 
not his correct ceiling price. 

«*•••••••• 

68 Let us take ladies’ street dresses, plain dresses. I 
ask you, if you know, what was the highest price 
charged to a wholesaler as distinguished from a consumer 
for that type of dress, finished, by the Rainbow Dyeing and 
Cleaning Company in March, 1942? A. It was $1 to the 
hotels. 

Q. Thank you. There were other prices less than $1 
charged to some of the other customers? A. That is right. 
Q. Right? A. That is right. 

Q. And this list that you have submitted here show’s the 
prices charged to some other customers? A. Those w T ere 
other customers. 

*••••••••* 
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69 Q. Did you make any classifications based on this 
statement? A. Oh, yes. I listed them “A,” “B” 
and “C,” if that is what you mean. 

• ••••••••# 

73 Q. Isn’t it a fact that all of these people whom we 
are talking about, all bought this service from Rain¬ 
bow for resale to their customers? A. Yes. 

Q. And isn’t it a fact that the only way you arrived at a 
classification was at the prices which Mr. Weiss told you 
w^ere being charged to these folks in March, 1942? A. Yes. 
I considered that list that he made there as setting them 
up in the classifications. 

Q. In price groups? A. Well, I asked him for classes of 
customers. 

Q. Class of customers? A. Yes, because they have that 
particular price. 

Q. Tell me what class of customers this is that you marked 
“B”? A. I will have to say that this class of customers 
is the class that was charged the 45^ for the basic, dress. 

Q. And under “A”? A. The ones receiving 40^. 

Q. And under “C”? A. The same thing holds 

74 there. 

Q. The same thing holds there. So, you determined 
your classification from the figures charged? A. Well, I 
guess I have to say that, because he put those people in 
those classes. 

Q. Yes. So, you determined your classifications which 
you filed here, according to the prices charged? A. Ac¬ 
cording to the list, the way he set them up. 

Q. Otherwise, they all do pretty much the same business? 
You called on most of them? A. They do the same kind of 
business? 

Q. Yes. They buy for resale to their customers? A. Yes, 
but thev have a different class of trade. 

Q. And are located in different parts of the city? A. Yes. 
Q. And charge various prices for their service? They 
weren’t all the same, were they? A. Oh, no. 
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Q. They charged different prices? A. Yes. 

Q. And some did shoe work, and some didn’t? A. Yes. 

Q, Do you remember any two of them that did shoe re¬ 
pairs? 

The Court: Did what ? 

75 Mr. Cumberland: Shoe repairs. A. I mentioned 
the Beacon. I am not certain about them. I think 

they did. But I am sure of one other—Aurita. 

Q. Is there any reason why all dry cleaners that handle 
shoes shouldn’t be classed as one class? A. Any reason 
why they shouldn’t be classed as one class? 

Q. All cleaners who handle shoe making—shouldn’t they 
all be classed as one class? A. Not necessarily. 

Q. What would change your opinion? A. In certain vicin¬ 
ities people expect a little better work. Some places 

76 they are satisfied with another type of work. 

• • • • • • • • • # 

90 Q. You said that these classifications were arrived 
at somewhat by where the store was located? A. 
No, sir. 

Q. Was such a consideration entered into? A. No. 

Q. Just what basis did you use? A. I didn’t set the clas¬ 
sifications myself. 

Q. Who did set the classes? A. I considered those clas¬ 
sifications that Mr. Weiss put on that sheet as the classes. 
I took what he put down. I didn’t determine the classes. 

Q. I don’t see anything about classes. Show me where 
there are any classes, except what you put do-wn in your 
own handwriting. A. He didn’t have her put down here 
the classes. This was the outcome of our entire conversa¬ 
tion on classes. 

• ••••••••• 

Q. You speak of these pencil notations of classes made 
on that paper. Is that the paper on which you say you 
made pencil notations of classes? A. “A,” “B” and"“C” 
I put on. 
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91 Q. Where did you put those notations on it? A. 
In the office, when I was making up my schedules. 

Q. When you were talking to Mr. Weiss? A. No. It was 
after I took the paper away. 

Q. At your office? A. Yes. After I got back. 

Q. After you got back? A. Yes. I didn’t have to put 
those on there. 

The Court: I understand. I am just wondering whether 
you put them on there when you were talking to Mr. Weiss? 

A. No. I just did that to help myself in the work I was 
doing. 

*••*•••#•# 

Q. In arriving at these classifications, did you use or give 
any consideration to cash discounts given to any customers? 
A. There was just one customer there that had a discount, 
and that was the Beacon. 

Q. Did you put him in a separate class, or was he in some 
other class? A. No. I put him in the same class in which 
Mr. Weiss included him. 

Q. In your class “A”? A. The lowest class, Class 

92 “A.” 

Q. Did everybody else in Class “A” receive a cash 
discount? A. No. Not that I know of. 

Q. Did everybody else in Class “A” receive a cash dis¬ 
count? A. I didn’t know any others did. 

Q. Is that the reason you put them all in class “B,” be¬ 
cause he received— A. # * * He was in that class because 
Mr. Weiss had him included. I found out that, in addition 
to that price, he got this cash discount. We could have put 
him in a class by himself. Mr. Weiss put him in that class. 
• ••••••##* 

Q. Did you give any consideration to the method in 
which the bills were paid by these customers in arriving 
at a classification? A. No, I didn’t. 

Q. Did you give any consideration to the location 

93 in the city, in which the customers are located, in 
arriving at a classification? A. No. 
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Q. Did you give any consideration to the amount of busi¬ 
ness from these various customers in arriving at your clas¬ 
sification? A. No, I didn’t. 

Q. Are any of these customers public institutions? A. 
I don’t think so. 

Q. Well, don’t you know? A. I wouldn’t think so. The 
ones I went to didn’t look like it. 

Q. Did you give any consideration to some of these cus¬ 
tomers being in public institutions in arriving at a classi¬ 
fication? A. Being in a public institution? 

Q. Located in a public institution. Let us put it that way. 
A. No. I didn’t know that any of them were. 

Q. Is there any way that you can differentiate between 
customers that you have placed in class “A” and customers 
that you have placed in class “C,” other than the charge 
made in March of 1942? 

********** 

94 A. I didn’t actually set the price—I mean, set the 
classes, on the basis of anything that I thought. 

********** 

95 Q. You placed these classifications here because of 
the difference in prices, as given you by Mr. Weiss? 

A. I used them for figuring the overcharges. I had to have 
a price in order to determine the overcharge. 

********** 

96 Q. And then we may say, Mrs. Garrison, you find 
no reason for the classifications other than the prices 

charged on these four items? A. I didn’t question the clas¬ 
sifications. 

97 Q. And that vras how you arrived at them? A. I 
took what was on the sheets. 

• #•*•••••* 

101 By Mr. Cumberland: 

Q. Didn’t you say yesterday, Mrs. Garrison, that you 
went through the plant and that you met the spotter? 

#•**•••#•# 
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Q. Didn’t you say that the spotter received the highest 
salary in the place? A. That I don’t know. I said 1 thought 
he told me that. 

***** ! * * * * * 

Q. You had an opportunity to see what kind of work he 
did, didn’t you? A. Yes, I didn’t linger very long. 

The Court: What difference does it make? We are not 
going into wages here, are we? 

102 Mr. Cumberland: Xo, if your Honor please, but it 
occurred to me that the Government may have predi¬ 
cated its classifications on certain types of work that were 
performed, and my recollection was from yesterday’s testi¬ 
mony that Mrs. Garrison had testified that the spotter only 
did the highest type of work. That is the work that went 
to the highest priced customers. 

The Court: I don’t know about that. 
********** 

Mr. Laskey: I want the objection to be perfectly clear. 
We contend that the difference in classification is the dif¬ 
ferent prices charged these different groups; that from his 
conversation with Mrs. Garrison, it appears that he had 
other reasons than the price itself for making the classifi¬ 
cations, and one of those was the character of the work 
performed, but our primary offer was that the classifica¬ 
tion was made by Mr. Weiss and not ourselves. 

The Court: At any rate, Mrs. Garrison, as far as you 
know, this man’s work was assigned? A. He wasn’t as¬ 
signed to all types. 

• *••••**•• 

104 Q. And didn’t you, as a matter of fact, find that 
the only difference between the wholesale customers 
is a difference in price? A. Well, from the figures, that is 
all I could ascertain. 

Q. Didn’t you arrange the table of classifications based 
only on the prices charged? A. I used the setup that Mr. 
Weiss had. I mean the price ranges. 
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Q. That is the little card? A. No, the long sheet. 

Q. The long sheet that he handed you? 

Mr. Laskey: Plaintiff’s Ex. No. 1. 

• *•••••••• 

Simeon C. Bleu. 

• ##*•••••• 

Direct Examination 
By Mr. Walker: 

Q. Will you state your full name, please? A. Simeon C. 
Bleu. 

Q. And, Mr. Bleu, you are employed by the District of 
Columbia Office of the Office of Price Administra- 

105 tion? A. That is right. 

Q. In what capacity ? A. I am chief of the services, 
fuels and restaurant section. 

Q. Now, directing your attention to on or about the 26th 
day of August, 1943, did you have occasion to have a con¬ 
ference in Mr. Laskey’s office with representatives of the 
Rainbow Dyeing and Cleaning Companv, the defendant? 
A. I did. 

106 A. I was called upstairs to Mr. Laskey, the Chief 
Enforcement Officer, to sit in on a conference be¬ 
tween the parties I mentioned. I had sent up some time 
before that, your Honor, the file on this particular case re¬ 
ferring to the enforcement section, and I was asked certain 
things about the case; whether it was the document or the 
file as required by Regulation 1 that is in my possession 
and in the possession of the office, which I identified, and 
the prices. We discussed the prices. There had been one 
price filed by the company for their wholesale work and 
another, I believe, for their retail work. It was rather a 
unique type of file for a wholesaler because that type of 
file had never been used before, that type of form, mimeo¬ 
graphed form. Usually wholesalers file separate sheets 
so they could designate various prices for the various 
classes of purchasers. This one did not have those dis¬ 
tinctions. 
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Then the question was put to Mr. Weiss and his attorney 
whether they understood that there are classes in accord¬ 
ance with the regulations and they said that they did. We 
had only a fifteen or twenty minute conference. Not a great 
deal was taken up except the understanding that there are 
classes of purchasers and as such have different prices, 
different reasons for the classifications, their buying power 
and volume of business. 

107 The Court: You mean this is his statement, his 
explanation? 

A. No, this is not his explanation, speaking of classifica¬ 
tions? 

The Court: What is it? What you said to him or what 
he said to you? 

A. What I said to him. 

The Court: Did you make a statement at the conference? 
A. Yes, I described what the classifications meant and 
why there is a differential in prices because it is a historical 
thing. 

Mr. Laskey: I think it can be developed in a more proper 
way. The witness stated his understanding. 

***###•*#* 

The Court: I don’t, of course, doubt that these dis¬ 
cussions and conferences between your office and the plain¬ 
tiff were perfectly proper, but I don’t want to sanction any 
idea that you can have people up there in a conference 
and building up evidence of agreements, acquieseences in 
some rule you laid down which could very well be 

108 by way of a compromise of difficulties. 
*••**##•*# 

Cross examination 
By Mr. Willcher: 

Q. Mr. Bleu, I believe you said that the ceiling price in 
vour office made no difference in wholesale customers. A. 

V 
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Xo, I said that there was one file which contained retail 
prices, one set of retail prices and one set of wholesale 
prices. 

Q. But the set of wholesale prices did not distinguish 
between wholesale customers? A. Xo, it didn’t distinguish 
between wholesale customers. 

109 Q. So that the person reading that would under¬ 
stand that there was only one price, and that was 

the highest price that could be charged for a wholesale 
customer? A. That is what the figures led me to believe. 

Q. You said something about charge, I believe, and cash 
and volume purchases. A. That is right. 

Q. Mr. Weiss didn’t tell you that they made any such 
distinction? A. Xo, that is what I said. 

Q. That is, you said you could make that as a basis for 
reclassification? A. Yes. 

Q. And when a person makes such a classification, he 
uses it as his yardstick? A. Yes, that is right. 

Q. But Mr. Weiss never admitted that he had classifi¬ 
cations of wholesale customers? A. I don’t remember 
whether he did or didn’t. 

Q. Then your statement as to classifications was merely 
for the purpose of showing that such a classification was 
often made? A. That is all. 

The Court: In your statement that you 'were making in 
reference to this list of classifications, were you ex- 

110 plaining to him what your ceiling prices were? A. I 
was explaining, your Honor, the basis for filing 

prices at the wholesale level and the regulation states that 
they have to file prices for each class of buyers, and with 
practically all wholesalers they have different classifica¬ 
tions. They do not have one type of customers. They have 
different considerations for the price. 

The Court: You mean classifying customers as whole¬ 
sale customers and all wholesale customers according to 
your ceiling price are classed alike? A. According to the 
file that was submitted, there was only one price. 
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The Court: According to the price? 

A. The file that the defendant filed with us, the Office of 
Price Administration—may I give an illustration? We 
will say that a $150.00 bundle was received from one re¬ 
tailer a week. Another was received for $75.00 a week. 
That is the volume and it possibly costs almost as much to 
handle a small bundle as a large bundle. Therefore, there 
is a differential in price given one type of purchaser against 
another type of purchaser. Another is for credit reasons. 
There are several reasons why there are different price 
differentials. 

The Court: That is recognized by the rules of the 
111 Office of Price Administration and that is what vou 
are explaining to us? The price which he filed 
didn’t show any differentials of that sort? 

A. That is quite right, your Honor. 

Mr. Laskey: That is the Government’s case. 

Mr. Willcher: I move at this time for a directed finding 
in this case. 

• ••**•*•*# 

116 Mr. Laskey: As for example, the Beacon got the 
lowest class of service, “the lowest price,” and we 
contend that is the lowest type of service rendered. Had 
they requested the highest type of service given, the spot¬ 
ting, that would be a change in classification which would 
give the Rainbow the right to charge the highest type of 
service. 

131 In other words, in establishing his prices, he had 
definite groups of customers. To one group, he 
charged a certain price. To the next group they charged 
a slightly higher price. To another group, they charged a 
still higher price. It is our contention he based that differ¬ 
ential on class of work and class of service offered. He is 
the one "who did it. The burden is not on us. 
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134 One other question, Mr. Laskey. Suppose you 
are right in your position that these customers listed 

on that exhibit fall in certain classifications created by the 
defendant with respect to services rendered to their cus¬ 
tomers, what about a new’ customer? How w’ould he fit into 
the picture? 

Mr. Laskey: He could be fixed by the defendant in any 
of the classifications. 

The Court: You w r ould leave it to him to determine wdiat 
classification he should go into or if he once got into it, he 
is entitled to have the price for that classification? 

Mr. Laskey: Yes, sir. 

The Court: And for the particular service maintained? 
Mr. Laskey: If in the case of a new customer, he was 
given the hotel price, which is the highest price, and the 
Beacon service, that w r ould be a violation. 

The Court: Yes. 

135 Mr. Laskev: But the new customer could be taken 
in at the highest type service if he were given that 

classification. 

The Court: You meant that there was nothing in the list 
of Mrs. Garrison which in any wise attempted, in behalf of 
the OPA, to put these customers within a particular class? 
Mr. Laskey: No, sir. 

The Court: According to her testimony, you accepted 
the classification of these customers according to their 
classification which had been specifically indicated by Mr. 
Weiss. 

Mr. Laskey: Yes, sir. 

#*•••••••• 

139 Bemat Weiss. 

140 Direct Examination 

By Mr. Willcher: 

Q. Your name is Bernat Weiss? A. Yes. 

Q. And you are the President of the Rainbow Cleaning 
and Dyeing Company, the defendant in this case? A. Yes. 
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Q. How long have you been connected with the Rainbow 
Cleaning and Dyeing Company? A. Since 1926. 

Q. Are you familiar with the operations of the defendant 
corporation? A. Yes, sir. 

Q. And are you familiar with their customers and the 
prices charged to them ? A. Yes. 

Q. Tell us what type of work the defendant does? A. 
We operate cleaning and dyeing work to wholesale and 
retail trade. 

• #***•*••• 

Q. And could you describe to the Court, as best 

141 you can, the process that clothing and garments go 
through in the process of being cleaned? A. It is 

picked up by drivers from each wholesale customer in the 
morning, brought in, marked up, and goes through the same 
process, all of it, the same way, cleaned, spotted, pressed 
and delivered back to them the next dav. 

mr 

Q. You say the clothes were cleaned. How do you clean 
these garments? A. In cleaning solvent. 

Q. Describe the process. Is it a tumbler machine? A. 
A cleaning machine, smaller. The larger ones, some would 
hold fifty garments, some seventy-five, some twenty-five. 
It is a continuous flowing system where the clothes get 
cleaned and the cleaning solvent gets cleaned with it. Get 
twenty-five rinses before the job is done and the solvent 
is cleared off of them. 

Q. You say after the clothing goes through this cleaning 
process, it is spotted. What do you mean by that? A. 
After the clothes are rung and dried through, it goes to 
the spotting table and the spotter looks it over to see 
whether any of it needs recleaning and respotting, before 
passing it up to the presser. 

Q. Is there any reason for the cleaning going to the 
spotter? A. For re-examination. The cleaning sol- 

142 vent won’t take out sugar or perspiration under the 
arms in a dress. It has to be spotted off by water 

because gasoline or cleaning solvent won’t get it out. 

• #•••••••• 
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Q. Must garments coming to your cleaning plant get the 
same process? A. Yes. 

Q. Is it necessary that all garments go to the spotter? 
A. No. 

Q. Does it make any difference what the price of the gar¬ 
ment is what process it goes through? A. Each garment 
goes through the same way. 

Q. Would it be true 'whether you get forty cents for a 
garment or one dollar for a garment? It all goes through 
the same process? A. All goes through the same process. 

143 A. Then we do wholesale work on just called rough 
cleaning, no finishing process on it. 

Bv Mr. Willcher: 

*> 

Q. You make a difference in rough work and finished 
work? A. Yes. 

Q. What is the difference in price in the work it- 

144 self? A. The rough work is just cleaned, spotted 
and bundled up, not pressed. 

Q. What is finished work? A. Finished work is cleaned, 
finished up and put on hangers and put in a bag, a finished 
garment. 

Q. Do you charge higher on finished work or lower? A. 
On finished work, we naturally charge higher. 

Q. Do you make that same distinction to all your custo¬ 
mers on general work done rough? A. Yes. 

Q. So if your customer wants to pay more, he gets fin¬ 
ished work? A. Yes. 


• ••#•••*** 

Q. Mr. Weiss, this exhibit was introduced into this case 
that you had prepared for this young lady. Mrs. Garrison 
testified—you were sitting here—that she called at your 
plant and she requested the prices you charged for your 
work. Do you recall the conversation you had with her? 
A. Yes, sir. 
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Q. What was that conversation ? A. She was in the office 
checking up and trying to figure how to proceed with her 
work. She said she had a lot of work and said she 

145 would have to take the books up to her office and 
work out something from it. She wanted to know 

how she was going to get it, the easiest way out of it, to 
figure out the original charges we made in 1942. So I told 
her. She was asking about 1943. I said, “We don’t have 
a price list, but my girl has been with me for ten years. 
I will ask her the prices and she will make up the prices 
that we have been charging the different people. She has 
memorized the thing.” I would have to refer back to books 
the way we had it listed. We keep all books, the wholesale 
work in Volume 2. One, we put a week’s charges and one 
service monthly charges. We kept them in separate bind¬ 
ers. They keep the books up. The way the books were 
made up, we charged this customer forty and this one forty- 
five, and this one one dollar. 

Q. And Mrs. Garrison was particularly interested in the 
price you charged all four different items, is that correct? 
A. Yes. 

Q. What did she want to know on your prices? A. She 
wasn’t interested in all the prices, just the little slip we 
made the entries on. 

Q. This girl made her a list of the customers’ work she 
had charged here, doing business on March, 1942, and is 
this the list? A. Yes. 

Q. And that was made pursuant to your direction? A. 
That is right. 

Q. Does that list purport to show any classifica- 

146 tions of customers? A. No. 

Q. What does that list show? A. This sho-ws the 
price we were charging in 1942 to those people. 

Q. Can you tell us whether or not these customers have 
anything in common, whether they are wholesale or retail? 
A. All these are wholesale customers. 

• •••••*••* 



Q. What is the highest price that you charged in March, 
1942 to a wholesale customer for finishing a dress ? A. One 
dollar. 

Q. What is the highest price you charged in March, 1942 
for finishing a white dress? A. Finishing a white dress in 
1942? 

Q. Don’t you recall? A. I wouldn’t be able to say that. 
$1.00, I think. 

Q. We agreed that was one dollar. All right. What is 
the highest price you charged in March, 1942 to a wholesale 
customer for finishing a lady’s dark suit? A. In 1942? 

Q. Yes, in March, 1942. 

147 A. One dollar. 

Q. What is the highest price you charged in March, 
1942 for finishing a lady’s white suit? A. The same price. 

Q. You believe it was the same price, you say? A. Yes. 

Q. What is the difference in type of work you performed 
for these customers that are grouped here under the head¬ 
ings “A”, “B”, and “C”? A. There is no difference at 
all. 

Q. You performed the same service for these customers? 

A. Same service to the same customers. 

Q. Is there any difference in the amount of work that they 
gave you? A. No, sir. 

Q. You give them the same amount? A. No, there is a 
difference in the amount of work but that wouldn't give you 
a difference in cost. 

Q. Did you say that all the customers in group “A” 
would give you more work than in group “B”? A. About 
the same. 

Q. Is there any difference in terms of payment for all 
customers in group “A” as compared to group “B” or are 
your terms of payment different for all customers ? A. All 
of these are weekly, but we never collect them 

148 weekly. 

Q. Are all the customers in group “A” in the same 
section of the city? A. Yes, sir. 
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Q. Are all the customers in group “B” in the same sec¬ 
tion of the city? A. No, sir. 

Q. Are any of the customers in group “B” in the same 
section of the city as group “A”? A. Yes, there are some. 

Q. Can you tell us any reason why the customers in “A”, 
“B”, and “C” should be charged different prices for the 
same articles? A. No, I don’t see any reason. 

Q. How did you happen to arrive at these prices? A. 
Every wholesale cleaner was after a customer, and whoever 
made the best bargain got the customer. One time, we were 
getting a dress at eighty cents and because some customer 
was desirable I would charge him fifty cents and another 
week I would charge him twenty-five cents. It is just com¬ 
petition. That is how we arrived at the price. 

Q. Mr. Weiss, is there any way you could distinguish 
between customers, between group “A” and group “B” 
so you could determine how a new customer could fit in that 
group? A. I don’t see how. In the plant, the same 
149 class of work they get. There wouldn’t be any dif¬ 
ference. 

Q. Is there any distinction between these customers with 
the exception of price? A. No, sir, there is not. 

Q. Mr. Weiss, did you increase your price on any other 
articles except these four that you have included in this 
list here? A. No, sir. 

Q. Do you recall when it was that you increased these 
prices within this posted ceiling price? Do you recall when 
it was? A. Yes, sir. 

Q. When was that? A. It was July, 1943. 

Q. Did there come a time after that when you were inter¬ 
viewed by a gentleman from the Office of Price Adminis¬ 
trator? A. Yes, sir. 

Q. Do you recall when that was ? A. That was the latter 
part of July or the first part of August. 

Q. Did you get his name? A. Mr. Hess is all I could re¬ 
member. 

Q. What did Mr. Hess do when he came to see you? A. 
Mr. Hess came in and told us that the Price Administrator 
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had a complaint and came down to investigate what the 
complaint was, and asked for the books. I showed 

150 him the books and asked him what he thinks of the 
violation, showed the prices. lie said as far as he 

was concerned he couldn’t see any violation at all. I would 
still have room to go forty percent higher if I wanted to. 

Q. How many times did you see Mr. Hess? A. I have 
seen him twice. Once he came down and two weeks later, 
he came back and asked have I an extra copy of the price 
schedule because he couldn’t locate the one. I gave him 
an extra copy of the schedule we filed with the Office of the 
Price Administrator. I said it must be in the office. He 
said that it must be mislaid. He couldn’t locate it. 

Q. Did you show Mr. Hess this little slip, similar slip 
to that? A. Yes. 

Q. Did you discuss that with him? A. Yes. 

Q. And what was that discussion? A. I just showed him 
the slip on those four items. I showed him the price ceiling, 
the price of one dollar that was our ceiling price. This 
was on wholesale work, and we had to raise the lower 
brackets to sixtv cents on account of increased cost of 
production. 

Q. Did Mr. Hess advise you that you had different classi¬ 
fications of wholesale customers? A. Mr. Hess wanted— 
Q. * * * Did he advise you that you had different 

151 classifications of wholesale customers? A. No, sir. 

Q. Did he tell you that you would have to file an 
amended base period of ceiling prices? 

Mr. Laskey: What he told him? 

Mr. Willcher: I will withdraw it. 

Q. WTiat if anything did he advise you to do about your 
base period statement of ceiling prices? A. He didn’t say 
nothing about that. 

Q. When Mr. Hess came to your place of business to 
inspect, had your increase gone into effect? A. Yes, sir. 

Q. WTten did it go into effect? A. July, 1943. I think he 
came the latter part of July or the first part of August. 
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Q. Did you exhibit the books and records of your com¬ 
pany to Mr. Hess? A. Yes, sir. 

Q. Did these books and records show these increased 
prices? A. Yes, sir. 

Q. When Mrs. Garrison came to visit you, did you have a 
conversation with her? A. Naturally, I would have 

152 a conversation with her. 

Q. Who was present at that conversation? A. She 
came around to the office and said she had— 

Q. (interposing) Who was present at that conversation? 
A. Who was present? 

Q. Was there anyone else there? A. My clerk in the 
office. 

Q. And what is your clerk’s name? A. Irene Rotz. 

#****###•* 

Q. Tell us as close as you can what this conversation was 
between Mrs. Garrison and vou and when Mrs. Rotz was 
present? A. Mrs. Garrison came down and she said she 
was from the OPA Office, came down to check our records 
and see if she could locate an overcharge. Myself and 
Mrs. Rotz gave her the books and showed her how we kept 
the records, how we entered our wholesale work on one type 
of sheet and our retail on another type of sheet. She said 
she wasn’t interested in retail work. There was no question 
on retail, only wholesale. We gave her the books and she 
said it seemed as if there was work enough for six months. 
I said, “Here is the work. Take it with you.” I think she 
took 13 weeks’ records to her office and I think it is still 
up there with her. She wanted to get herself familiarized 
how the entries were made, and that was taken up 

153 with Mrs. Rotz. She explained how she made the 
entries; how she arrive at these charges; how she 

grouped them in. 

Q. Didn’t you tell Mrs. Garrison that you made a dis¬ 
tinction in customers because you gave them a different 
quality work? A. No, sir. 
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Q. Do you give a different quality of work to different 
customers? A. No, sir, I don’t. They are all the same. 

*•••**#••• 

Q. Mr. Weiss, you say you have been engaged in 

154 the dyeing and cleaning business since 1926? A. I 
have been engaged in the cleaning business since 

1913. 

Q. Are you familiar with the general customs and usages 
in the trade? A. Yes, sir. 

Q. Will you tell us whether or not it is a general custom 
and usage in the trade for plant operators to maintain dif¬ 
ferent prices for different wholesale customers? 

155 A. It is a practice ever since I have been in it. If 
we get a customer we charge him whatever bargain 

we can get. If we can’t get fifty cents, we will get forty 
cents. If we can’t get sixty cents, we will get fifty cents. 
It is just what we can get, competitive bargaining. 
It is a practice ever since I have been in business. 

Cross Examination 
By Mr. Laskey: 

The Court: May I ask a question? First, let me ask you 
a question. The law and the regulation didn’t require that 
the ceiling price be filed with the OP A? 

156 Mr. Laskey: Yes, sir. 

The Court: As of what date? 

Mr. Laskey: September 10, 1942. 

Mr. Willclier: We have agreed, if your Honor please, 
that his statement was filed within the time. 

Mr. Laskey: I think w r e can stipulate that the statement 
is attached to the answer. 

The Court: That is a copy of the ceiling price? A. Yes, 
sir. 

The Court: It is quite difficult for me to run through 
this quickly, but in this list, do you differentiate any be¬ 
tween customers? A. No, sir. 
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The Court: Just the highest price? A. Only the whole¬ 
sale and retail price. 

The Court: The highest retail price of March, 1942, so 
that the particular prices that you charged these customers 
that are here in controversy, the ones listed here in the 
stipulation, they are not listed here as ceiling prices in 
anyway ? A. No, sir, just the highest figure we received in 
1942. 

t * ********* 

157 The Court: If the prices here in controversy are 
under the ceiling price, it is purely for competitive 

reasons and without regard for type of service or without 
cost of service? That is correct? 

Mr. Willeher: Yes, your Honor, that is what we mean. 
The Court: Your position is if the list is wrong, then the 
list wasn’t complete? 

Mr. Willeher: That is correct. 

158 By Mr. Laskey: 

Q. The testimony is directed to the Mayflower and 
the Willard Hotels. How long have }*ou had that account? 
A. The Willard Hotel, I had a year and a half or two years 
and the Mayflower, three or four years. 

Q. Have you always charged them the same prices? A. 
No, sir, I—our price is not the Willard but the Mayflower. 

Q. The Mayflower. How much did you charge them in 
March, 1942? . One dollar. 

Q. And how long had you charged them that price? A. 
about a year or a year and a half. 

Q. The same is true of the Willard? A. The 

159 WYllard, I havent’ had them only about, since a year, 
maybe a little over a year, and that was their orig¬ 
inal price. 

Q. How did you happen to get the Willard? Did you go 
over there? A. No, sir. 
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Q. Did they come to you? A. Yes, sir. 

Q. And they asked you to do their work? A. Yes, sir. 

Q. How did you determine that you should charge them 
a dollar for a dress? A. I asked them that much and they 
paid it. 

*•••••••** 

Q. The Beacon Laundry, how long had you had them 
with you? The Beacon Hand Laundry. A. Probably was 
with me off and on maybe two or three years. 

Q. Have you had them since 1938? A. Maybe he was, I 
don’t recall the exact date when he started with me. I know 
he started and stopped. 

Q. You had always charged him forty cents for a dress, 
twenty cents for a waist, twenty cents for a skirt 
160 and forty cents for a jacket. Didn’t you add a ten 
percent discount? A. No, sir. I think I charged him 
when he first started dealing with me, I charged him less. 
I did that for the first thirty days. I did his work for thirty 
cents. 

Q. And after that you went up to the prices I just read? 
A. No, sir, I think I gave him a price on a percentage basis. 
I would say forty cents. Less if he paid his bill within a 
week. 

Q. That w’as a cash discount? A. Yes, sir. 

Q. That w’as forty cents if he paid within a certain time? 
A. That is right. 

Q. And that forty cents with whatever discount you 
allowed him continued until after thirty days after they 
opened? A. That is right. 

Q. And continued until July 3rd? A. Yes, sir. 

*••••*••** 

164 By Mr. Laskey: 

Q. What did you charge Morius in March, 1942? A. Fifty 
cents. 

Q. How long have you been charging them fifty cents 
for a dress? A. I don’t recall how long back we have been 
charging fifty cents, but that was his price in 1942. 
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Q. You didn’t fix it in March, 1942. It had been going on 
for some time before that A. Yes. 

Q. And it kept on for some time previous? A. He 
wouldn’t pay sixty cents so we took him for fifty cents. 

Q. The Raleigh Hotel, you charged them eighty-five cents 
for a dress? A. Yes. 

Q. And the Cairo, Burlington and Fairfax, sixty 

165 cents and the Shoreham, seventy-five cents and the 
Mayflower, one dollar? A. Yes. 

Q. What type of work did you do for those people? A. 
Just ladies’ and men’s clothing, and the same like anybody 
else. 

Q. You made no distinction in the service that they got? 
A. No, sir. 

Q. You gave them no quicker delivery? A. No, sir. 

Q. No more attention to the dress'? A. Not any more 
than anybody else. 

Q. Treated them just the same as you did for Beacon 
for forty cents and gave them a ten percent discount? A. 
That is right. 

Q. Do you operate at a profit with Beacon ? A. Do I oper¬ 
ate at a profit with Beacon? 

Q. How much does the work cost you to do ? A. I couldn’t 
tell vou. 

Q. You have no idea? A. No, sir. We don’t keep separate 
cost sheets on a customer. It would be impossible. 

166 Q. How do you know whether to charge more for 
a dress than you charge for a skirt? A. It takes 

longer to do. 

*•*••#••** 

Q. Do you notice any difference in the type of articles 
that you receive from hotels and from other places ? 

167 A. No, there is no difference in the articles. Might 
be a hundred dollar or fifty dollar article. It is just 

a suit of clothes. 





42 


Q. In tlie cleaning process, you first put the article in a 
solution. Is that correct? A. Yes, sir. No, first, we put a 
mark on it. 

Q. And the mark is to identify whose it is ? A. Whose it 
is. 

Q. Do you have more than one vat? A. Yes, sir. 

Q. How many do you have? A. Four. 

Q. What is the difference between those vats? A. Just 
the size. 

Q. Do you use a different solution or the same solution 
in each one? A. Same solution. 

Q. Do you put the work you receive one day in one vat, 
or do you use the same vat indiscriminately? A. Forty 
coats go into one pile, forty in another and forty more in 
another. 

Q. Forty articles in each? A. Forty, maybe sixty. What¬ 
ever it takes to clean it up. There is no distinction which 
goes here and which goes here. 

#***•#•##* 

168 Q. After they come out of the vats, what happens? 

A. It goes into a drier. It takes the odor out of it, 
and from then it goes to the spotter to be overlooked to see 
whether there are any spots on it. 

Q. That is the finishing room? A. Yes. 

Q. The spotting is very important, isn’t it? A. Yes, sir. 

Q. That takes a long time. Each article has to be handled 
individually? A. Each article has to be handled individ¬ 
ually. 

Q. In the spotting process, you can’t dump it in one vat? 
A. No. 

Q. Each garment has to be handled individually by one 
employee? But the spotter is the highest priced employee? 
A. No, the dyer. 

Q. Next to the dyer, you pay the highest price to the 
spotter? A. Yes. 

Q. What do those spotters do in addition to removing 
spots that aren’t removed by the cleaning solution? 
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169 Do they sew oil buttons? A. No, the tailors and 
seamstresses. 

Q. You maintain a tailor and seamstress and the spotter 
is the one who determines whether there is a button off ? A. 
No, sir. 

Q. Does it come up directly to the spotter after leaving 
the drying room? A. Yes, sir. 

Q. He is the next one who gets it? A. Yes, sir. 

Q. He spots it and it goes where? A. To the presser, the 
finishing room. 

Q. Where does the seamstress and tailor come in? A. 
After the presser gets through with it, and the examiner 
gets it, they find there is a button missing. It goes to the 
tailor. 

Q. It goes to the presser, and the examiner determines 
whether it needs buttons or a tailor? A. Yes, sir. 

Q. And you repair just the work that is done in the pro¬ 
cess of cleaning? A. We do repairing. 

Q. I am talking about the ordinary work that you take 
in to do for forty cents or one dollar. A. We sew a button 
on. That is all. If there is any repairing to be done 

170 on special orders, that is a separate job. 

Q. If a suit came through and it happened that in 
the course of being in the solution that a seam had come 
loose, would you repair that without an extra charge? A. 
Yes, if we determined that it came loose in the solution. 
«••••*••## 

174 Q. But it is a fact that you only charged a dollar 
to one customer? A. No. 

Q. Two customers? A. That is right. 

Q. Mayflower and the Willard Hotel? A. Yes, sir. 

Q. And it is generally true, also, that the hotels, The 
Francis Scott Key, Raleigh Hotel, Cairo, Burlington, Fair¬ 
fax, Willard and Shoreham had a higer price than other 
customers? A. What do you mean other customers? 

Q. Such as Beacon, Aurita, and Cavalier. A. Yes. 
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Q. And they were the highest group, the hotels? A. Yes, 
sir. 

Q. And as I understand, you did nothing more in the 
work at all? A. No. 

175 Q. You paid no particular attention, more atten¬ 
tion to their work than to the forty cent work? A. 

No. 

Q. In your rough cleaning, how much did you charge for 
a lady’s dress rough cleaned? A. Twenty-five cents if they 
had it cleaned rough. 

Q. Twenty-five cents, the same price as the suits? I 
thought you said with respect to some they paid thirty. 
A. Yes. 

Q. Who was it that paid thirty cents ? A. I don’t recall. 
It was very seldom. Sometimes, hotels have rough work. 
Then, I think, we charged them thirty cents. 

###•###•#* 

176 Q. The practice you had of giving discounts, you 
gave discounts to some people, did you not? A. Just 

the one discount do you mean? We have customers we work 
on a percentage basis like the Franklin Laundry. We 
charge them retail prices and we give them forty percent 
off on their retail price. If you call that a discount, we call 
it a percentage. 

• *•#*##•** 

181 Redirect Examination 

182 By Mr. Willcher: 

Mr. Willcher: Just one or two questions on this 

list. 

Q. Mr. Weiss, Mr. Laskey said you gave Franklin 
Laundry a forty percent price. What really happened is 
that you charged them sixty percent of their retail price 
for doing their work? A. Yes, sir. 
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Q. Luckell, you charged them fifty percent of their retail 
prices for doing their work? A. Yes, sir. 

*****##*## 

183 Irene Rotz. 

**#**###*•# 

Direct Examination 

By Mr. Willcher: 

184 Q. Your name is Irene Rotz.' That is, Mrs. Rotz:’ 
A. That is right. 

Q. You are employed by the Rainbow Dyeing and ('lean¬ 
ing Company? A. Yes, sir. 

• *•«##«#** 

Q. How long have you been employed by the Rainbow 
Dyeing and Cleaning Company? A. Ten years. 

Q. In what capacity? A. As clerk, general office clerk. 

a##*#***#* 

Q. Do you have anything to do with keeping the books 
of the Rainbow Dyeing and Cleaning Company? A. Yes, 
I do. 

**•*••«*** 

Q. Arc you familiar with the prices that are charged to 
the customers? A. Yes, I am. 

185 Q. Are you familiar with the process that clothes 
go through in being cleaned? A. Yes. 

Q. Will you tell us what process they do gc- through, that 
the garments go into in cleaning? A. They come in, enter 
in truck loads by the drivers. They pick them up at the 
various tailor shops. They will mark it. From there, they 
are segregated into lots; dark clothes, the lighter clothes, 
the silks. They are cleaned in lots. They go into the dry 
cleaning solution, and then go out to the spotter. He spots 
them. Then they are taken to the presser, and they are 
brought down to the shipping room, and the shipper ships 
them out. 
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Q. Is there any special process when clothes come from 
hotel valet shops as from another? A. No, the only dis¬ 
tinguishing thing is their own mark so we can tag who it 
belongs to. 

Q. And each place has their own mark? A. We can know 
by looking at the tag just who they belong to. That is the 
only thing that tells them apart. 

Q. Do you know what prices are charged to the various 
customers for the w*ork that is done for them by Rainbow? 
A. Yes, I do. 

Q. And can you tell us whether or not there is a differ¬ 
ent charge for these services that are performed? 

186 A. Yes, there are different prices. 

Q. Can you tell us of any reason, if you know, why these 
prices differ? A. No, I don’t know of any. 

Q. Can you recall the time, Mrs. Rotz, when an investi¬ 
gator came from the Office of the Price Administrator to 
your place of business? A. Yes, I do. 

Q. Do you know whether the first investigator was a man 
or a woman? A. It was a man. 

Q. Can you tell us when that was? A. It was in July 
some time, the latter part of July, middle part. I am not 
sure. 

Q. Was that before or after the increase in price went 
into effect on these four separate items? A. It was after. 

187 Q. Did you talk with this investigator? A. Yes, 
I did. 

188 Q. Did there come a time when there was another 
investigator from the Office of Price Administra¬ 
tion? A. Yes, there was. 

Q. Do you know her name? A. Yes. 
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Q. Do you see her in Court? A. Yes, I do. 

Q. What is her name? A. Mrs. Garrison. 

• **####*•* 

Q. Did you have a conversation with Mrs. Garrison? A. 
Yes, I did. 

Q. Would you tell us what the conversation was both be¬ 
tween you and Mrs. Garrison, and between Mr. Weiss and 
Mrs. Garrison, if you heard it? A. She said she was from 
the Office of Price Administration and she wanted to go over 
the books, so I was instructed to give her the books. I gave 
them to her and she asked Mr. Weiss about the dif- 

189 ferent prices. Then he asked me to make up a list 
of our prices to our wholesalers. I started to make 

up a list, and of course, in our books we have them done 
alphabetically for our own convenience, and the price 
tickets. I started with one of our first customers, with 
Aurita. I started numbering the garments. There are 
quite a few. It makes quite a list. She wanted to know 
whether there were any other cleaners that got the same 
price. I said, “Yes, and we will put them in the same list.” 

Q. I didn’t get that. A. She said, “Are there some that 
get the same price and if so put them under the same list,” 
so I did, and w*e got to “B”. I listed that down and went 
on the same procedure. I listed the same garments. There 
were some others that came under that same price and I 
put that under the same price. Went through the book that 
■way. 

Q. I show you this document and ask you if you can 
identify it. A. Yes, I wrote it up. 

Q. Did you put there “B”, “A”, and “C”? They are 
all there in pencil. A. No. 

190 Q. That was written pursuant both to Mr. Weiss’ 
and Mrs. Garrison’s instructions? A. Yes. 
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Q. Can you tell us whether or not all of the customers 
of Rainbow are listed on that sheet as of that date when 
you wrote that memorandum ? A. As far as I can recollect, 
yes. 

Q. You can’t think of any other customers? A. No. 

Q. Do “B”, “A” and “C”, if you know, represent any 
classifications of customers that Rainbow maintains? 

*#*•***•*# 

A. I wouldn’t think so, no, sir. 
■»*###>»#*## 

Q. Do you know what classifications, if any, Rainbow 
does have? A. Retail and wholesale. 

Q. Do you make up any other sets of books but retail 
and wholesale customers? A. No, we don’t 
191 Q. In your conversation with Mrs. Garrison, do 
you recall whether or not you discussed the question 
of classification with her? A. We said, “Do you feel that 
there should be a classification there?” 

Q. What did she say ? A. Because of the variation in 
our prices she felt that there should be a classification and 
she tried to figure out in her own mind how it should be 
classified. She couldn’t just do it so she tried to get her 
office on the telephone to contact some gentleman to see 
what she should do about it. She had some difficulty in 
getting who she was calling. She couldn’t determine 
whether there should be one, two or three classifications. 
She didn’t know whether,—how many classifications there 
should be if there should be any classifications. She felt 
there should be some classifications for the difference in 
price and the question is— 
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196 Paul Mahoney. 

Direct Examination 

By Mr. Willcber: 

Q. Give the reporter your full name. A. Paul Mahoney. 
Q. Where do you reside? A. 1801 Key Boulevard, 
Arlington. 

Q. What is your occupation? A. Certified Public Ac¬ 
countant. 

Q. Are you certified to practice as a Certified Public Ac¬ 
countant in the District of Columbia? A. No, in the State 
of Illinois. 

Q. How long have you been a Certified Public Account¬ 
ant? A. Since 1928. 

Q. Do you specialize in any type of accounting? A. 
Laundry and dry cleaning. 

Q. Do you take care of the books of the Rainbow Dyeing 
and Cleaning Company? A. I do. 

197 Q. How long have you been doing that ? A. Since 
1936 with the exception of two years. 

Q. From your examination of the books of the Rainbow 
Dyeing and Cleaning Company, will you tell us whether 
they maintained any classification of customers? A. They 
do. 

Q. What classification do they maintain? A. Wholesale 
and retail. 

Q. Do they maintain any distinction between wholesale 
and retail? A. It is either wholesale or retail, one of the 
two classifications. 

• *•••*•••• 

204 Further Re-direct examination 
By Mr. Willcher: 

Q. You are familiar with the usages and customs in the 
dry cleaning business? A. I am. 
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Q. Isn’t it a usage of the dry cleaning plant, so far as 
Mr. Weiss’ plant operates, to charge different prices to 
wholesalers for the same service? A. That is true. That 
is true of a lot of dry cleaning plants. 

The Court: How does that come about? 

A. That comes about—a matter of competition there, 
matter of precedent. Before the present emergency and 
before, I might say, there were laundries that had more 
work than they could handle, they would make a wholesale 
price to the YMCA, one price, and Emergency Hos- 

205 pital another. Those prices—that might be the same 
kind of work but that would be a different price be¬ 
cause most of that stuff is done on a competitive basis and 
that is also true of Navy and Army contracts, which we 
consider wholesale. 

***••*••*• 

Louis Winer. 

##••*#•••• 

206 Direct Examination 

By Mr. Willcher: 

Q. Your name is Louis Winer? A. Yes, sir. 

Q. What business are you engaged in? A. Wholesale 
cleaning and dyeing. 

Q. How long have you been so engaged? A. About 
twelve years. 

Q. Are you familiar with the general customs and usages 
of the wholesale and retail trade? 

Mr. Laskey: This is going in subject to the general ob¬ 
jection. 

The Court: Yes. 

Q. Can you tell us whether or not there is a general usage 
or custom in the wholesale dyeing and cleaning trade to 
charge different prices for the same services? A. Yes. 
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Q. Do you have any different types of services that you 
render your clients? A. No, it is all the same, the same 
class of service. 

Q. What class is that? A. It is the regular service. Not 
the finest in the class of wholesale cleaning. 

207 Q. Any difference in the cleaning? A. No. 

• ••••••••• 

208 Cross Examination 

By Mr. Laskey: 

Q. D? you have anybody at less than forty-five cents? 
A. Yes. 

Q. By way of a discount or what? A. No, it is in differ¬ 
ent ways. You have a tailor next to a cheap operator who 
has been dealing with you for years. You have to give him 
some consideration or he will go out of business. 

Q. You determine that he gets a lower price because he 
is a cheap operator? A. He was forced to be a cheap op¬ 
erator because of the cheap competition next to him. In 
the last seven or eight years, these chain stores force them 
out of business. 

• •••••••*( 

209 ' Samuel Rubinstein. 

Direct Examination 
By Mr. Willcher: 

Q. Give the Court your full name. A. Samuel Rubin¬ 
stein. 

Q. What kind of business are you in? A. The wholesale 
cleaning business. 

Q. For how long have you been so engaged? A. Since 
1916. 

Q. Are you familiar with the usages and customs in the 
wholesale dyeing and cleaning trade? A. I believe I am. 
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Q. Do you know whether or not there is any usage or 
custom in the wholesale dyeing and cleaning trade to charge 
different prices to different wholesalers for the same ser¬ 
vices? A. Yes. 

*••••••••* 

210 By Mr. Laskey: 

Q. Do you have different prices that you charge 
for the same services? A. Yes. 

Q. What type of customer do you have? A. Tailors, re¬ 
tail tailors, cleaners that handle their individual stores. 

Q. Some of those retail stores are located in better neigh¬ 
borhoods than others, aren’t they? A. Yes. 

Q. The people who deal with them have more money and 
are accustomed to paying more money? They are known 
to the trade as quality operators? A. Probably so. 

Q. And isn’t it a fact they generally are able to pay and 
do pay more for the dry cleaning service than the retailer 
who is located in a cheaper neighborhood? A; Not neces¬ 
sarily. 

Q. But is that generally true? A. Well, the prices 

211 are not governed by the location of the store. It is 
a matter of individual customer. If I have a customer 

in a good neighborhood that is next to a chain store op¬ 
erator who is charging the low price, in order for me to 
keep my customer in business there, I may have to reduce 
my price to him in order for him to compete with the chain 
store, even though it is in a good neighborhood. 

Q. Then it is competitive business that you have to meet? 
A. Yes. 

• •■•••••••• 

212 The Court: Do you happen to know from your 
actual knowledge of the business about what the 

213 average ceiling price is for those articles? A. I 
imagine that— 
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The Court: I don’t want imagination. 

A. As far as my knowledge is concerned, I believe that 
the prices that we are charging are the average ceiling 
prices. 

Mr. Laskey: But you would also know that the ceiling 
prices differ with different wholesalers? 

A. That is right. 

Mr. Laskey: But you are not all operating on the ceiling 
price*. Some are below you and some above, and you are 
the average? 

A. That is right. 

• • • • • * * * • *• 
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©ntteb States: Court of Appeals 

DISTRICT OF COLUMBIA 


No. 8887 

Rainbow Dyeing and Cleaning Co., Inc., a Corporation, 

APPELLANT 

V. 

Chester Bowles, Administrator, Office of Price Admin¬ 
istration, APPELLEE 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLOMBIA 


APPELLEES PETITION TO MODIFY OPINION ON APPELLEE’S 
MOTION TO VACATE JUDGMENT 


To the Honorable Chief Justice and Associate Justices of 
the above-entitled court: 

The Appellee, Administrator, respectfully petitions the 
Court to modify its opinion on Appellee’s motion to Vacate 
Judgment, in the manner and for the reasons hereinafter 
expressed. 

statement of issue 

^Appellee respectfully petitions this Court: 

(1) to grant oral argument upon this petition, 

(2) to modify the last sentence in its opinion upon Ap¬ 
pellee’s Motion to Vacate Judgment, in accordance with the 
contentions herein urged, or, as an alternative to this second 
request, 

(3) to strike from its opinion upon Appellee’s Motion to 
Vacate Judgment the last sentence thereof. 

. (l) . 
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Under the court’s statement in the last sentence of its 
opinion on Appellee’s Motion to Vacate the Judgment the trial 
court must conclude that defendant’s violation was not wilful 
even though it knew its conduct \vas contrary to what the 
agency had officially declared to be the meaning of the agency’s 
own regulation, if the trial court should find that defendant 
“after taking all practicable precautions” to understand the 
Regulation honestly and reasonably believed that the regula¬ 
tion permitted such conduct. 

We respectfully submit that this statement of the court is in 
error so far as its application to the facts of this case are con¬ 
cerned. 

The Administrator’s contentions in this application are ad¬ 
dressed to only one of the possible situations which may be 
disclosed by the evidence in this case, namely that where a 
defendant clearly understands that the very agency which 
issued the regulation has officially declared that the regulation 
is to be interpreted in a certain way, where that interpretation 
is one of which the language of the regulation is reasonably 
capable, and where—in the face of that known interpretation— 
the defendant has insisted upon acting on a contrary interpre¬ 
tation of its own without first testing it by a suit for declaratory 
relief. In such a situation we submit: 

(1) Defendant would not have shown that its conduct was 
not wilful, because (a) the defendant could not honestly and 
reasonably believe its interpretation to be the proper one; 
(b) even if such honest and reasonable belief were theoretically 
possible, yet defendant’s conduct would be “wilful” within the 
meaning of this section. 

(2) Defendant would not have shown that it took all “prac¬ 
ticable precautions” to understand the Regulation. 

The Administrator’s contentions in this application are not 
addressed to the following situations: 

(1) That which obtained after appellant was told by an 
Office of Price Administration representative that its prices 
were correct and before it had been advised to the contrary. 
During this time we freely concede that appellant has shown 
itself free from both wilfulness and failure to take practicable 
precautions. 
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(2) That which would obtain if the trial court should find 
appellant did not fully know or clearly understand the official 
interpretations, or where the interpretations themselves are 
conflicting and ambiguous, and appellant followed its honest 
and reasonable belief as to what the law required. 

(3) That which would obtain where a defendant is not ap¬ 
prised of an official interpretation but is simply told orally by 
an investigator what his prices ought to be. Such advice, we 
submit, would have an important bearing on the issues of wil¬ 
fulness and failure to take practicable precautions, but we 
do not claim it would be conclusive. 

ARGUMENT 

I 

Where a defendant clearly understands that the agency which 
issued a regulation has officially declared it to have a cer¬ 
tain meaning and where that meaning is one which the lan¬ 
guage of the regulation is reasonably capable of having, 
defendant’s conduct in persisting in acting on a contrary 
interpretation is “wilful” within the meaning of Section 
205 (e) of the Price Control Act 

A. In such case defendant could not honestly and reasonably believe its 
interpretation to be the proper one 

A defendant cannot honestly and reasonably believe that 
a regulation means one thing when he knows the author of the 
regulation has himself formally and officially declared that the 
regulation has the opposite meaning, and when the official 
interpretation is at least fully consistent with the language 
of the regulation. 

In the present case, we submit, a careful reading of the reg¬ 
ulation itself reveals that it meant just what the Administrator 
claims it meant. At the very least, the regulation is reasonably 
capable of having that meaning. Justice Edgerton found the 
words “clear on analysis” though “they may have been some¬ 
what ambiguous on casual reading, in the limited sense that 
some casual readers might overlook the words ‘different pur¬ 
chasers/ ” Chief Justice Groner thought the words were not 
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clear, but that any uncertainties were removed by the inter¬ 
pretation. As a matter of mere interpretation, Justice Arnold 
would have been “inclined to follow the majority opinion.” 
There can therefore be no serious claim that the regulation is 
incapable of bearing the meaning which the interpretation 
gives it. Under such circumstances, the official interpretation 
is controlling and removes any cause for doubt. It is in the 
fullest sense binding on the Administrator. OP A Proc. Reg. l y 
7 F. R. 8961, Section 54; American Tel. & Tel. Co. v. United 
States, 299 U. S. 232. And it will be accepted by the courts. 
Bowles v. Seminole Sand & Gravel Co. (U. S. Sup. Ct., June 5, 
1945); Bowles v. NuWay Laundry Co., 144 F. 2d 741; Good¬ 
man v. Bowles. 138 F. 2d 917, 919; Consolidated Water Power 
& Paper Co. v. Bowles, 146 F. 2d 492, 494; see pp. 11 et seq., 
appellee’s brief in present case. The businessman should not, 

we submit, take greater liberties with official administrative in¬ 
terpretations of which he knows, than do the courts. This is 
not a case where the layman may be excusably ignorant of the 
considerations which bring about a rule of law. No esoteric 
reasoning underlies the judicial decision to attach well-nigh 
controlling weight to administrative interpretations when the 
language to be interpreted came from the selfsame source. In¬ 
deed the rule is one that would in all probability seem simpler, 
more unqualified and more compelling to the layman than the 
lawyer. The question is one of the meaning of possibly doubt¬ 
ful language. The author of the doubt has himself dispelled it. 
From that point on, any lingering desire to resolve the previous 
ambiguity in a contrary way, to a defendant’s own advantage, 
would be neither honest nor reasonable. 

Honesty is, to be sure, a largely subjective concept. But 
even under this head, a defendant could scarcely in fact believe 
that the Administrator meant exactly the opposite of what he 
has officially and formally said he meant (except in cases where 
the dictum is clearly preposterous). Surely it has been brought 
home to the defendant what conduct is expected of him in the 
future. A “belief’ to the contrary would not be honest but 
rather an attempt to justify by sophistry a conclusion that was 
bom of a self-serving wish. 
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The case as to reasonableness is much clearer. Reasonable¬ 
ness is an objective concept; and even if the notion of honesty 
is elastic enough to accommodate a wish-born thought (just 
because the parentage is not consciously recognized), yet the 
notion of reasonableness must be tested by an objective stand¬ 
ard. Hover v. Barkhoof, 44 N. Y. 113; Orr v. Bradley, 126 Mo. 
App. 146, 103 S. W. 1149; Holmes, The Common Law (1881) 
108. Thus in all the cases of reasonable belief cited by this 
court there was a very substantial doubt, the existence of which 
would have received general recognition, as to the meaning of a 
statute or a common law rule. In United States v. Murdock, 
290 U. S. 389 the question tested (whether in a federal exam¬ 
ination a witness could refuse to testify “on account of probable 
incrimination under state law”) had not been finally deter¬ 
mined until these very proceedings and had theretofore been 
“specifically reserved in Vajtauer v. Comm’s of Immigration, 
273 U. S. 103, 113. The trial court could not therefore, prop¬ 
erly tell the jury the defendant’s assertion of the privilege was 
so unreasonable and ill-founded as to exhibit bad faith and 
establish wilful wrongdoing.” (P. 396.) 

In California v. Latimer, 305 U. S. 255, the passage referred 
to is the merest dictum (p. 261). Moreover the question pre¬ 
sented involved the construction of a statute and a claim of 
constitutionality (p. 257) as to which administrative rulings 
would hardly be thought to control. 1 

In the present situation there was no such rational basis for 
doubt. There might be, if, so far as defendant knew, the words 
of the regulation stood alone, or if the interpretations are 

1 In Spies v. United States, 317 U. S. 492 and Commissioner of Internal 
Revenue v. Clarion Oil Co., 14S F. (2d) 671, the statement is found that the 
revenue laws are not designed to “penalize frank difference of opinion or 
innocent errors made despite the exercise of reasonable care.” The Supreme 
Court grounds its statement on the likelihood of “problems of the greatest 
complexity.” These might arise and call for a similar result under Office 
of Price Administration regulations, but not, we submit, in the one situa¬ 
tion to which the present contentions are addressed. 

The other case cited by the court is not of the same kind. Felton v. United 
States, 96 U. S. 699, involved an innocent mistake of fact, and conduct which 
was not meant to and did not in fact threaten the evil which the statute 
-was aimed at. 
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found doubtful or conflicting (cf. opinion of Justice Arnold, 
where such conflict is suggested. But the Administrator’s con¬ 
tentions here are not addressed to a situation where that is 
the case. By hypothesis here there is no doubt in defendant’s 
mind about the existence or the meaning of the interpreta¬ 
tion. A persistence in conduct which it forbids cannot be rea¬ 
sonable, but is that “stubbornness” of which the court speaks 
in United States v. Murdock, 290 U. S. 389, 394. 

The cases cited by the Court would therefore not govern the 
situation under consideration even if the definition of wilfulness 
in the statutes which they treat were found applicable to the 
entirely different statute dealt with here. 

B. Even if such honest and reasonable belief were theoretically possible, 
yet defendant’s conduct would be “wilful” within the meaning of the 
statute 

The most common use of the word “wilful” in statutes is to 
describe conduct which is deliberately engaged in by one who 
knows all the pertinent facts. As this court has said in Town¬ 
send v. United States, 95 F. 2d 353, 357, 358: 

Appellant contends that under the statute here involved 
the first meaning mentioned by the court [in United 
States v. Murdock, supra], namely, “done with a bad 
purpose,” is controlling. The cases cited by the court 
support that meaning and similar holdings are found in 
other cases, but, even though it applied that meaning 
to the peculiar facts of that case, it is clear that the court 
did not intend to limit the application of the word 
“willful” in all cases to “acts done with a bad purpose.” 
The meaning of the word depends in large measure 
upon the nature of the criminal act and the facts of 
the particular case. It is only in very few criminal 
cases that “willful” means “done with a had purpose” 
Generally, it means “no more than that the person 
charged with the duty knows what he is doing. It does 
not mean that, in addition, he must suppose that he is 
breaking the law” American Surety Co. v. Sullivan, 
2 Cir., 7 F. 2d 605,606. [Italics supplied.] 


Thus a mistake of fact may negative wilfulness but a mistake 
of law generally does not. Townsend v. United States, supra, 
358. And one who persists in following a course of conduct, 
with knowledge of all the facts, under a claim that it is lawful, 
is not absolved from wilfulness, even though his belief in his 
legal position is both honest and reasonable. Armour Pack¬ 
ing Co. v. United States, 209 U. S. 56 Arrow Distilleries, Inc. 
v. Alexander, 109 F. 2d 397; Chicago St. P., M. & O. Ry. Co. v. 
United States, 162 F. 835; State v. Clark, 102 Iowa 685, 72 
N. W. 296. The Circuit Court of Appeals for the Eighth Cir¬ 
cuit said in a similar connection: 

This argument, when made, impressed us strongly. It 
seemed contrary to natural justice and in conflict with 
the fundamental principle underlying the administra¬ 
tion of criminal law as recognized by the Supreme Court 
in the foregoing cases to punish parties who had reason 
to believe and did honestly believe that what they did 
was lawful and right. This, however, seemed doubtful 
and dangerous doctrine, and commanded our most seri¬ 
ous consideration. * * * To hold that the belief 
of an individual concerning the legality of his action 
should constitute a standard of innocence or guilt would 
establish an uncertain and dangerous criterion. It 
would in many cases justify a violation of statutes ex¬ 
pressive of public policy concerning which there may 
obviously be and frequently are as many different opin¬ 
ions as there are different individuals affected by them. 
Chicago, St. P., M. & 0. Ry. Co. v. United States, supra, 
842. 

It is true that wilfulness is not uniformly interpreted in this 
way and it has been held that under an occasional statute it is 
not wilful to follow one’s own honest and reasonable view of 
the law even though that turns out to be mistaken. United 
States v. Murdock, 290 U. S. 389; Cf. California v. Latimer, 
305 U. S. 255, 261. But these cases are not to be taken as rep¬ 
resenting any trend of the Supreme Court towards a more re¬ 
strictive view of wilfulness generally. Cf. Browder v. United 
States, 312 U. S. 335; United States v. Illinois Cent. R. Co., 
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303 U. S. 239. They simply show that the word does not have 
a fixed and uniform meaning in all statutes. 

The question, then, is as to the meaning of the word “wil¬ 
ful” in Section 205 (e) of the Emergency Price Control Act. 
We submit it has the more common meaning and includes de¬ 
liberate conduct done under claim of right. This, we need 
not say, is emergency war legislation. In passing it Congress 
showed it was deeply impressed with the need of both uniform 
and uninterrupted observance of the regulation. The reasons 
for this were compelling and obvious. In an economy so in¬ 
tricately interwoven as ours, effective price control could not 
exist unless it extended over the whole country. Nor could in¬ 
flation be checked if control was not immediate and constant. 
Inflationary incidents which would occur when controls are 
suspended could never be undone; on the contrary their effects 
would be cumulative and pervasive. Congress recognized this 
great danger and the need for strictness of control in framing 
the Act. To be sure there was a recognition of the necessity 
and desirability of affording an oportunity to test various legal 
questions concerning the regulations. But some of the in¬ 
dividualistic means of peace time were curbed or suspended. 
No one, for instance, could set aside or enjoin a regulation. 
Section 204 (d); Lockerty v. Phillips, 319 U. S. 182. Nor 
could he defend a criminal or civil enforcement action by show¬ 
ing the invalidity of a regulation. Yakus v. United States, 321 
U. S. 414. Regulations could be challenged and set aside only 
in the Emergency Court of Appeals, and the duty was laid on 
each citizen to obey the regulation unless and until it was so 
set aside. To a limited extent this system was modified in 
1944 by the addition of a procedure for staying enforcement 
actions (in certain limited situations) while the regulation 
is being tested. Section 204 (e). But even under this amend¬ 
ment, Congress made it perfectly clear that regulations are to 
be obeyed while their validity is being litigated; Section 204 
(e) (2) provides for an interim injunction commanding obedi¬ 
ence to the questioned regulation unless and until it has been 
finally declared invalid by the Emergency Court. 

It is not claimed that the specific provisions mentioned in 
the last paragraph govern this case. For one thing a question 
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of interpretation of a regulation is for the district court and 
not the Emergency Court of Appeals. But the precise ques¬ 
tion now under discussion is whether the word wilfully in the 
Emergency Price Control Act applies to the case of one who 
persists in acting on his own honest and reasonable interpreta¬ 
tion of a regulation where he knows his conduct violates the 
meaning of the regulation formally and officially declared by 
its author, and where his conduct is readily avoidable and has 
an obvious tendency to raise prices. We claim that the duty 
to obey a regulation while legal questions about it are being 
tested, which runs through the whole statutory scheme, has 
the greatest bearing on this question. It shows that Congress 
was imbued with the vital importance and necessity for price 
control and with the manifest danger for it that lurks in the 
conduct of people who force a test of legal issues by resort to 
self-help and the taking of the law into their own hands. 
Against this background, we submit, it is altogether probable 
that Congress used the word “wilful” in its more usual sense, 
so as to include deliberate unlawful conduct even when that 
is engaged in under a claim of right. It is unlikely indeed that 
the word is used in the sense which is at the same time both 
less usual and more encouraging to a type of conduct recognized 
as so fraught with danger to so important a public interest. 2 

The only cases which, so far as we know, directly pass on 
the exact point involved here, agree with our contention. In* 
Bowles v. Ammon (D. Nebr., Lincoln Div., Civ. No. 257, June 
14, 1945) defendants claimed that certain engines they manu¬ 
factured were properly under MPR 246. The Administrator 
claimed the engines were covered by MPR 136 (which would 
mean they had a lower ceiling price). Defendant was fully 
aware of the Administrator’s position but persisted in follow¬ 
ing the course indicated by his own. In the subsequent treble 

1 Cf. Holmes, Collected Legal Papers, 117: “If the manifest probability 
of harm is very great, and the harm follows, we say that it is done malici¬ 
ously or intentionally; if not so great, but still considerable, we say the 
harm is done negligently * * *” In the present case the conduct is 
fraught not only with a great probability of harm, but the barm it threat¬ 
ened is recognized to be very great 
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damage action, Judge Delehant found defendant wilful, and 
awarded full treble damages. Excerpts from his opinion are 
as follows: 

The applicability of MPR 136, as amended, having 
been affirmed, the stipulated facts respecting sales neces¬ 
sitate the further conclusion that the defendants have 
violated its maximum price provisions, and that during 
the period set out in the complaint the violation re¬ 
sulted in overcharges in the aggregate amount of 
SI 1,860.16. The court, therefore, proceeds to the final 
issue of the scope and extent of its judgment. 

In this behalf, the defendants, reserving their defense . 
of want of coverage, have pleaded that, if MPR 136, 
as amended, applies and they have violated it, “such 
violation was neither wilful nor the result of failure to 
take practicable precautions against the occurrence of 
the violation.” Title 50 App. U. S. C. A., Section 925 
(e), as amended June 30, 1944. Thereby, they have 
sought the limited indulgence of the amendment just 
referred to. Although the violation charged began be¬ 
fore, but persisted until and after the effective date of 
the amendment, it is allowed the benefit of the relaxed 
standard of liability which the amendment provided. 
However, the court has carefully considered the record 
and the evidence in this case and has concluded that the 
facts do not support the defendants in their claim to 
absolution from the imputation of wilfulness and the 
failure to take practicable precautions to prevent vio¬ 
lation. 

It cannot be said that the defendants took any—let 
alone practicable—precautions to prevent violation of 
MPR 136, as amended. It is true, as already observed, 
that they repeatedly asserted their coverage under MPR 
246, and on December 4, 1942, made written request 
upon the Lincoln, Nebraska, office of the Office of Price 
Administration for confirmation of their claim or cor¬ 
rective information if they were mistaken, which re¬ 
quest was never honored. But as early as February 
27, 1943, long before the inception of the violation here 
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reviewed, and also thereafter, they were notified in 
writing in behalf of the Administrator that they were 
obliged to observe MPR 136, as amended. They simply 
disagreed with that view of the coverage of the two 
regulations, and, by their acts and conduct, disregarded 
the warning of the Administrator. And they took no 
further precaution against the occurrence of the viola¬ 
tion. Their position towards the question of coverage 
and their action in furtherance of it repel any possible 
inference of their taking of precautions against violation. 

Was their conduct wilful? That adjective in its 
present context has been judicially construed to char¬ 
acterize conduct which is intentional, knowing, volun¬ 
tary, deliberate, or obstinate, as distinguished from 
malevolent, or specifically designed to be violative of 
the law. Zimberg v. United States, (1 cir.) 142 F. (2) 
132 (certiorari denied, 323 U. S. 712, — S. Ct. —, — 
L. Ed. —); Bowles v. Krasno Bros. Glove & Mitten Co. 
(D. C. Wis.) 59 F. Supp. 581; Bowles v. Goebel (D. C. 
N. D.) 58 F. Supp. 686; People v. Keane, 47 N. Y. S. (2) 
347. This court is in accord with that construction and 
has consistently followed it. 

Guided by the foregoing test, the court is compelled to 
hold that the conduct of the defendants in the premises 
was clearly wilful. No other conclusion seems to be sup¬ 
portable by the record. 

The evidence discloses written warning by the en¬ 
forcing agency to the defendants, long before the com¬ 
mencement of their violation, of their obligation to 
observe MPR 136, as amended; the disagreement of the 
defendants with the position thus taken; and their open 
violation of the regulation in the face of the warning, 
though it was repeated more than once. 

The evidence shows also that during the period of the 
violation apd on May 15, 1944, the defendants sent a 
circular letter to their engine buyers, setting out a pro¬ 
posed program in view of the controversy, which con¬ 
tained the following paragraph: “Regardless of our 
losses OPA claims we have been violating their regu- 
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lations and overcharging you. They have demanded 
we pay them over S10,000.00, make no refund to you, 
and reduce our prices. We do not concur in their find¬ 
ings and expect to carry the case through any and all 
courts which may have jurisdiction over such cases.” 
Of course, no one is to be penalized for resort to the 
courts for his protection. The quotation is cited merely 
because it emphasizes the deliberate, purposeful, and 
obstinate determination of the defendants, not to com¬ 
ply with or observe MPR 136, as amended, unless and 
until their observance of it should be judicially coerced, 
and meanwhile to persist in its violation. 

The defendants seek to better their posture by the 
contention that they sought legal counsel from their 
attorney who agree with the position they had taken. 
Quite irrespective of the consequence generally of the 
bona fide observance of the advice of legal counsel, it 
appears here that recourse to legal advice was inexcu¬ 
sably tardy. Originally, the testimony left the precise 
time of such consultation in a state of uncertainty. But 
it was clarified on cross-examination and shown to have 
been had “sometime in 1944; almost immediately after 
they advised they were going to bring suit on it.” The 
violation, therefore, may not rightly be attributed to the 
advice of counsel. It, or at least its beginning ante¬ 
dated resort to counsel. 

The court, therefore, holds that the violation under 
scrutiny was both wilful and the result of the failure of 
the defendants to take practicable—or any—precautions 
against violation. 

In Bowles v. Krasno Glove & Mitten Co., 59 F. Supp. 581 
the conduct of a defendant who insisted upon following his 
own interpretation of the regulation in the face of what he 
knew to be the Administrator's interpretation, was also found 
to be wilful by the court. 
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II 

Under the circumstances described in point I, defendant would 
not have shown that he took all “reasonable precautions” to 
understand the regulation 

It is elementary that the reasonable man will not take the 
same precautions in all situations. Those of known great 
danger call for more in the way of precautions. As it is some¬ 
times rather inaccurately put, the greater the danger, the 
greater the care. See, e. g. Louisville & S. I. Tr. Co. v. Walker, 
177 Ind. 38, 97 N. E. 151. The threat of wartime inflation 
creates a situation of very great danger and imposes on the 
citizen the duty to use very great vigilance to see that his con¬ 
duct does not contribute towards inflation. A defendant who 
simply flouts the official position of the agency as to the mean¬ 
ing of its own regulation without bringing an action to se¬ 
cure a declaration of his rights, 3 cannot, we submit, show that 
he used reasonable care to ascertain and follow his obligation 
under the law. We also respectfully call attention to the lan¬ 
guage of Judge Delehant in Bowles v. Ammon, under Point I, 
supra. 

CONCLUSION 

The meaning of “wilfulness” in Section 205 (e) of the Emer¬ 
gency Price Control Act is an important question in the prac¬ 
tical administration of the Act. The Administrator did not 
elaborate his position upon the point in his petition to vacate 
the judgment because it was believed that full argument on 
that score could be more appropriately made after the facts of 
the case had been developed upon a trial of this issue in the dis¬ 
trict court. Because it is now impossible to tell just how these 
facts will develop the foregoing argument is necessarily hypo¬ 
thetical. Nevertheless since the last paragraph in the Court’s 
opinion would be controlling upon the district court, the Ad¬ 
ministrator earnestly requests this court for the opportunity 

*The Administrator has taken the position that if a declaratory judg¬ 
ment suit seeks merely the determination of a regulation’s meaning, and 
if it is not brought for the purpose of anticipating an enforcement action, 
then it Involves no conflict with Section 204 (d). 
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to present fully, upon oral argument as well as in this brief, 
his contentions with respect to this important legal issue. 
Otherwise there is the possibility that this Court’s opinion may 
become a persuasive precedent on this issue without there ever 
being the opportunity to seek review of it, or to present full 
argument to the Court. 
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